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OSHA  REFORM:  COVERAGE  AND 
ENFORCEMENT 


TUESDAY,  OCTOBER  5,  1993 

U.S.  Senate, 
Subcommittee  on  Labor,  of  the  Committee  on  Labor 

AND  Human  Resources, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  2:23  p.m.,  in  room 
SD-^30,  Dirksen  Senate  Office  Building,  Senator  Howard  M. 
Metzenbaum  (chairman  of  the  subcommittee)  presiding. 

Present:  Senators  Metzenbaum  and  Wellstone. 

Opening  Statement  of  Senator  Metzenbaum 

Senator  Metzenbaum.  Good  afternoon.  I  am  sorry  about  the 
delay,  but  there  is  a  Democratic  Caucus  which  meets  on  Tuesday, 
and  it  ran  longer  than  expected. 

This  afternoon,  the  Labor  Subcommittee  resumes  hearings  on  S. 
575,  the  Comprehensive  Occupational  Safety  and  Health  Reform 
Act.  We  will  be  focusing  today  on  OSHA  coverage  and  enforcement, 
two  issues  of  critical  importance  to  protecting  workers. 

Our  first  and  second  panels  this  afternoon  will  focus  on  criminal . 
enforcement  under  the  OSHA  Act.  OSHA's  current  criminal  pen- 
alty provisions  are  a  joke.  As  this  chart  shows,  over  265,000  work- 
ers have  died  on  the  job  since  we  enacted  the  OSHA  Act,  but  only 
one  employer — only  one  employer — has  served  jail  time  in  that  pe- 
riod. That  is  incredible.  What  kind  of  a  deterrent  is  that? 

Under  current  law,  when  an  employer  willfully  causes  the  death 
of  an  employee,  the  maximum  penalty  that  can  be  imposed  is  6 
months;  a  simple  misdemeanor. 

By  contrast,  environmental  laws,  like  the  Clean  Water  Act,  pro- 
vide for  a  15-year  maximum  for  knowing  endangerment.  The 
OSHA  reform  bill  lengthens  the  maximum  allowable  sentence 
under  OSHA's  criminal  provisions  so  that  they  may  be  a  more  use- 
ful deterrent  to  violators. 

In  addition,  there  is  no  criminal  penalty  whatsoever  under  cur- 
rent law  for  a  willful  violation  that  cripples  or  disables  a  worker. 
Thus,  no  matter  how  outrageous  an  employer's  conduct  is,  no  mat- 
ter how  many  workers  are  injured,  no  matter  how  clear  the  em- 
ployer's criminal  intent  is,  an  employer  cannot  be  prosecuted  if  the 
victims  are  "lucky  enough"  just  to  be  maimed  or  crippled.  This  is 
absurd. 

The  OSHA  reform  bill  would  permit  prosecution  of  employers 
who  cause  serious  bodily  injury  to  one  or  more  workers. 

(1) 


I  recognize  that  most  employers  try  to  take  reasonable  pre- 
cautions to  protect  their  workers,  but  experience  has  shown  that 
there  are  a  few  employers  who  just  do  not  give  a  damn.  When 
these  few  bad  apples  act  with  criminal  culpability,  and  workers  are 
hurt  or  killed  as  a  result,  they  should  go  to  jail. 

Our  third  panel  this  afternoon  will  focus  on  two  coverage  issues. 
First,  there  are  3.2  million  Federal  employees,  many  of  whom  are 
exposed  to  workplace  hazards  every  bit  as  dangerous  as  those  faced 
by  private  sector  workers.  But  while  OSHA  can  enforce  the  lav^  in 
the  private  sector  and  fine  businesses  that  violate  the  law,  OSHA 
has  no  authority  to  protect  Federal  workers.  That  makes  no  sense. 

Instead,  Federal  agencies  are  supposed  to  police  themselves.  But 
as  we  will  hear  today,  all  too  often  they  ignore  this  responsibility. 
This  sets  a  terrible  example  for  American  businesses,  and  I  believe 
is  an  embarrassment  to  our  Government.  The  OSHA  reform  bill 
would  give  OSHA  full  authority  to  protect  Federal  employees. 

We  will  also  hear  about  private  sector  coverage  problems.  Cur- 
rently, the  OSHA  Act  does  not  protect  workers  in  industries  like 
airlines  and  agriculture,  where  another  Federal  agency  regulates 
worker  safety.  But  in  practice,  these  other  agencies  provide  spotty 
coverage  and  little  enforcement  of  worker  satety  and  health  projec- 
tions. 

As  we  will  hear  today,  these  problems  are  often  fatal  to  workers 
in  these  industries.  The  OSHA  reform  bill  would  create  a  presump- 
tion that  OSHA  protects  all  workers  unless  another  agency  is  pro- 
viding an  equal  level  of  protection. 

I  thank  tne  witnesses  who  have  traveled  here  from  across  the 
country,  and  I  look  forward  to  hearing  their  testimony. 

Our  first  witness  is  Lisa  Eilar  from  Ann  Arbor,  MI.  She  will  be 
followed  by  Vidal  and  Ida  Rodriguez,  accompanied  by  their  attor- 
ney, Robert  Gould;  and  then  Michael  J.  Delaney,  head  deputy  dis- 
trict attorney  for  environmental  crimes,  OSHA  Division,  District 
Attorney,  County  of  Los  Angeles,  CA 

I  am  happy  to  have  all  of  you  with  us  today. 

The  committee  will  follow  a  5-minute  time  limit  for  the  wit- 
nesses. 

Lisa,  we  are  very  happy  to  have  you  speak  first. 

STATEMENTS  OF  LISA  EILAR,  ANN  ARBOR,  MI;  ROBERT 
GOULD,  ATTORNEY  FOR  VIDAL  AND  IDA  RODRIGUEZ,  NEW 
YORK,  NY;  AND  MICHAEL  J.  DELANEY,  HEAD  DEPUTY  DIS- 
TRICT ATTORNEY,  ENVIRONMENTAL  CRIMES/OSHA  DIVI- 
SION, DISTRICT  ATTORNEY,  COUNTY  OF  LOS  ANGELES,  CA 

Ms.  Eilar.  Thank  you,  Mr.  Chairman. 

First  of  all,  I  am  saddened  to  see  that  so  few  members  are 
present  today.  I  think  it  would  be  very  valuable  and  insightful  for 
them  to  hear  what  all  of  us  here  have  to  say. 

I  embarked  on  a  crusade  2  years  ago  to  fight  for  the  strengthen- 
ing of  workplace  safety  and  health  laws,  and  also  to  fight  for  the 
stricter  enforcement  of  those  laws. 

What  started  me  on  this  crusade  was  that  I  learned,  through 
death,  that  OSHA,  although  good  in  intention,  is  a  toothless  tiger 
and  that  working  class  Americans  have  basically  been  afforded  no 
justice  under  these  laws. 


On  September  20,  1991,  my  25-year-old  brother  was  killed  on  the 
job.  He  had  worked  at  American  Bumper  and  Manufacturing,  a 
small  automobile  parts  manufacturer,  for  only  5  days,  he  had 
turned  25  the  day  before  he  was  killed,  and  he  was  killed  with  a 
21-year-old  boy  who  had  also  only  worked  for  5  days. 

My  brother  and  his  coworker  were  crushed,  their  entire  upper 
bodies  mangled  beyond  recognition,  in  a  1,300-ton  stamping  press. 
I  have  a  picture  of  this  press.  It  is  3  stories  in  height.  I  am  sorry 
I  am  shaking;  I  am  a  little  nervous.  This  photograph  shows  the 
front  view  of  the  press. 

For  $6  an  hour,  they  were  required  to  put  their  entire  upper  bod- 
ies in  this  press.  MIOSHA  investigated  this  fatality  and  found  that 
there  were  11  willful,  serious  violations  on  this  press;  96  willful,  se- 
rious violations  plantwide;  and  216  violations  in  all. 

Charles  Collier,  who  was  the  senior  inspector  during  this  inves- 
tigation, was  quoted  as  saying:  'The  firm's  upper  management  in- 
structs, allows,  and  condones  unsafe  work  methods  and  practices  to 
continue  on  a  daily  basis.  Management  wantonly,  willfully  exposes 
employees  to  the  point  of  operation.  The  substantial  probability  ex- 
isted that  death  or  serious  physical  harm  could  result  from  the  vio- 
lations that  were  allowed  to  exist." 

This  was  not  a  rare  occurrence  in  this  plant,  I  found  out  later. 
Since  that  time,  in  that  investigation,  the  company  was  fined  $1 
milhon  in  penalties,  and  to  this  day,  they  have  not  paid  a  penny, 
and  they  often  brag  in  the  press  that  they  will  never  be  made  to 
pay  a  penny. 

Since  my  brother's  death,  the  company  has  continued  to  violate 
the  OSHA  Act.  There  have  been  four  other  investigations.  The  first 
was  in  April  of  1992,  when  three  young  men  were  almost  crushed 
to  death  in  a  2,000-ton  stamping  press.  The  same  kind  of  situation  . 
occurred — ^they  were  required  to  put  their  bodies  in  the  press,  and 
they  were  required  to  hit  this  "Reset"  button,  which  is  illegal  to  do. 
This  would  override  any  safety  measure  on  the  press.  When  the 
brake  lining  on  the  press  is  worn,  it  will  shut  down  the  press.  By 
resetting  this  press,  you  allow  it  to  operate  in  an  unsafe  manner. 
They  were  also  fined  at  that  time  for  other  presses  which  had  worn 
brake  linings. 

The  company  was  also  investigated  in  July  1992  for  a  similar  in- 
cident and  for  similar  circumstances.  They  were  fined  in  September 
of  1992  for  not  having  abated  what  they  were  fined  for  in  April, 
including  a  brake  lining  that  was  worn  and  allowing  the  press  to 
continue  to  trip.  They  were  fined  in  December  of  1992  for  similar 
circumstances.  So,  since  my  brother's  death,  they  have  been  fined 
over  $200,000  which  they  have  not  paid  a  penny  of. 

So  a  common  theme  here,  and  it  is  quoted  again  in  every  one  of 
the  reports  since  my  brother's  death,  is  that  management  wantonly 
and  willfully  violates  known  safety  standards  and  safety  laws  and 
continues  to  jeopardize  employees'  health  and  welfare  in  the  name 
of  profit. 

So  in  this  2  years  that  I  have  been  fighting  for  workplace  safety 
and  health  laws  to  be  strengthened,  what  have  I  learned?  This  is 
not  an  uncommon  situation.  In  Michigan,  my  own  State,  there  are 
other  examples,  such  as  Christopher  Palizola,  killed  in  July  1992, 


at  the  age  of  20,  working  as  a  summer  student  at  Carmesan  Prod- 
ucts in  Wyandot,  MI.  He  was  poisoned  to  death  by  TCE. 

Steve  Miller,  24,  was  killed  in  February  1992.  He  was 
disemboweled,  beheaded,  and  suffered  multiple  amputations  in  a 
drill  rig  incident. 

And  I  have  also  talked  to  people  from  Florida  and  Texas,  where 
the  circumstances  are  similar  although  not  identical  to  mine.  I 
have  learned  that  working  class  Americans  are  afforded  no  justice 
under  the  law,  and  I  have  learned  that  "America's  most  wanted" 
is  not  the  common  criminal,  but  corporate  offenders.  These  people 
are  not  recognized  as  being  criminals  and  murderers,  although 
they  should  be  because  that  is  what  they  are. 

These  people,  without  strong  criminal  penalties  enforced,  are 
going  to  continue  to  violate  the  law  in  this  manner,  and  without 
their  life,  liberty,  and  pursuit  of  happiness  jeopardized,  they  will 
continue  to  do  this.  So  basically,  after  2  years,  I  am  left  hopeless. 
I  have  seen  nothing  change,  and  I  am  looking  today  for  answers. 

Thank  you. 

[The  prepared  statement  of  Ms.  Eilar  follows:! 

Prepared  Statement  of  Ms.  Eilar 

On  September  20,  1991,  two  young  men  were  crushed  to  death  when  the  1,300- 
ton  stamping  press  they  were  operating  cycled  three  times  with  them  inside  it.  A 
third  young  man  inside  the  press  miraculously  escaped  death  but  was  seriously  in- 
jured. The  press,  used  to  stamp  out  automobile  bumpers,  had  for  some  time  been 
cycling  on  its  own,  but  the  plant  management  ordered  workers  to  operate  it  anyway. 

One  young  man  killed  that  day  was  my  brother,  Stephen  Eilar.  Steve  had  been 
hired  by  American  Bumper  and  Manufacturing  Company,  of  Zonia,  MI,  only  5  days 
earlier.  Neither  Steve  nor  any  of  the  other  eight  men  working  on  the  Weingarten 
101  press  had  been  trained  in  its  operation.  Tney  were,  however,  instructed  to  use 
the  RESET  button  to  repower  the  press  when  its  mechanical  brake  engaged  and 
shut  it  down.  Although  there  were  nine  men  working  on  the  press,  only  six  sets  of 
controls  (safety  pads)  were  provided. 

My  brother  had  woriced  on  the  Weingarten  101  press  only  three  days,  but  was 
the  senior  operator  the  day  he  was  killed.  Like  many  other  young  people  in  the 
Zonia  area,  Steve  was  attracted  to  American  Bumper  by  the  $6.30  per  hour  pay, 
considered  good  by  local  standards. 

September  19,  1991,  was  Steve's  25th  birthday.  He  came  to  my  parents'  home 
that  evening  after  his  12-hour  shift  was  over.  He  told  of  the  Weingarten  101  press 
cycling  on  its  own,  and  of  telling  his  foreman  of  his  fear  that  it  would  injure  or  kill 
workers  if  it  wasn't  repaired.  He  said  the  foreman  told  him  to  get  back  to  work  and 
to  unload  the  press  of  its  car  bumpers  when  it  completed  its  cycles.  The  company 
had  an  order  to  fill  for  Ford  Motor  Company,  Steve  said  the  foreman  told  him,  and 
that  the  press  must  be  run  at  capacity  until  the  order  was  filled. 

The  Ford  order  was  not  fiUed  by  the  Weingarten  101.  When  the  brake  mechanism 
suffered  a  massive  failure  and  let  the  jaws  oi  the  monstrous  press  hater  down  three 
times  on  the  entire  upper  bodies  of  my  brother  and  another  young  man,  the  com- 
pany was  forced  to  use  other  presses  to  complete  the  order.  Only  greed  and  expedi- 
ency, and  a  total  disregard  for  worker  safety,  can  explain  the  company's  continued 
use  of  such  an  obviously  defective  and  dangerous  piece  of  equipment. 

Less  than  one  hour  afler  the  fatal  press  malfunction  a  MIOSHA  safety  inspector 
was  on  the  scene;  she  lives  in  Ionia  and  responded  to  a  call  from  an  unidentified 
American  Bumper  employee.  MIOSHA  is  both  the  name  of  the  Michigan  safety  law 
and  the  state  agency  that  oversees  the  law.  MIOSHA  inspector  Ruth  Poole  of  Zonia 
was  later  joined  by  ner  colleague  Charles  Collier,  a  senior  N105HA  inspector.  Their 
repwrt,  compiled  after  an  exhaustive,  10-day  inspection,  showed  216  separate  safety 
violations  by  American  Bumper,  of  which  96  were  designated  as  "Williul,  Serious," 
the  most  severe  category  of  offense  under  MIOSHA. 

Collier  reported,  "The  firm's  upper  management  instructs,  allows  and  condones 
unsafe  work  methods  and  practices  to  continue  on  a  daily  basis.  Management  wan- 
tonly and  willfully  exposes  employees  to  the  point  of  operation.  The  substantial 
probability  existed,  that  death  or  serious  physical  harm  could  result  from  the  viola- 


tions  that  they  allowed  to  exist."  The  term  "point  of  operation"  is  the  technical  term 
for  the  area  where  the  jaws  of  the  press  come  together. 

American  Bumper  continued  to  produce  auto  components  as  Poole  and  Collier  per- 
formed their  all-plant  inspection;  tne  inspectors  saw  these  violations: 

—-Safety  monitors  on  tne  press  where  the  men  were  killed — and  on  five  others — 
disconnected; 

— Two-hand  controls — the  devises  that  set  a  press  in  motion — lying  around  loose. 
The  law  requires  that  the  controls  be  fixed  to  the  floor  or  placed  at  a  mark  far 
enou^  from  the  press  so  workers  won't  have  time  to  get  to  the  danger  area  if  the 
prose  should  malhinction.  One  worker  told  Poole,  "At  times  I  had  the  controls  so 
close  the  press  would  rub  on  me," 

—A  press  with  a  broken  "STOP"  button. 

—Repair  workers  thrusting  their  bodies  into  the  danger  area  of  presses  without 
turning  the  power  off.  One  worker  told  Poole  that  as  he  left  the  plant  to  attend  one 
workers  ftineral,  he  passed  another  worker  doing  repair  work  on  a  press  with  the 
power  on;  . 

— Workers  standing  unprotected  In  the  jaws  of  a  devise  that  lowers  bumpers  mto 

plating  tanks; 

— A  chemical  storage  room  emitting  vapors  so  strong  neither  company  managers 
nor  inspectors  would  enter  it. 

Poole  and  Collier  cited  American  Bumper  for  20  violations  on  the  Weingarten  101 
press,  eleven  of  which  were  "Willful,  Senous."  Collier's  supervisor,  Mark  Smith,  has 
stated  that  had  any  one  of  the  1 1  trouble  areas  been  corrected  earlier,  the  deaths 
would  probably  not  have  occurred.  The  final  MIOSHA  report  is  over  1,000  pages. 
Fines  kvied  total  more  than  $1  million.  Statements  given  by  American  Bumper 
workers  are  damning:  They  were  made  to  operate  multi-ton  presses  after  witnessing 
only  a  single  press  cycle;  they  feared  openly  criticizing  company  practices  lest  they 
be  fired;  they  were  routinely  required  to  manually  override  safety  devises  that  shut 
down  presses  when  components  malfunctioned;  they  were  bombarded  hy  loudspeak- 
ers urging  ever  greater  speed  and  production.  "Boogie,  boogie,  boogie,  was  a  com- 
mon refrain  over  the  shop  s  public  address  system. 

Immediately  after  the  fatal  incident  American  Bumper  geared  up  its  public  rela- 
tions machine  and  tried  to  put  its  own  spin  on  events.  It  claimed  that  MIOSHA  was 
"picking  on"  it,  and  that  MIOSHA  had  cited  it  for  practices  that  previously  had  been 
condoned.  And  it  predicted  confidently,  based  on  prior  experience,  that  the  fines  and 
abatement  orders  would  be  set  aside  or  reduced  on  appeal.  Unfortunately,  it  was 
largely  correct  in  this  latter  assertion. 

In  April  of  1992,  another  American  Bumper  press,  this  one  designated  the  #106 
Bliss,  cycled  with  three  workers  in  its  danger  zone.  One  worker  was  trapped  be- 
tween the  crawl  space  between  dies,  nearly  escaping  with  his  life.  As  the  three  oper- 
ators reached  inside  of  the  press  with  their  entire  upper  bodies,  the  press  cycled  on 
its  own.  A  worker  observing  and  resetting  the  brake  monitor  yelled  to  the  workers 
inside  as  he  saw  the  press  dose.  In  the  same  month,  another  American  Bum^r  em- 
ployee sustained  injuries  while  performing  maintenance  work  inside  a  "live    press. 

MIOSHA  inspectors  Ruth  Poole  and  Charles  Collier  found  upon  investigation  that 
the  above  press  had  been  malfunctioning  for  some  time,  and  that  press  operators 
had  been  ordered  to  override  safety  controls  each  time  the  press  shut  down.  Again, 
American  Bumper  was  issued  "Willful,  Serious"  citations,  and  told  to  fix  defective 
press  components,  including  warn  brake  lining  on  certain  presses  known  to  be  cy- 
cling on  their  own. 

In  September,  1992,  MIOSHA  again  was  called  in  to  inspect  American  Bumper 
in  response  to  employee  complaints.  At  this  time,  investigators  found  that  at  least 
one  press  cited  for  worn  brake  lining  was  still  in  operation,  rind  stiU  not  repaired. 
As  in  April,  "Willful,  Serious"  citations  were  issued.  Aft^r  the  second  set  of  citations 
were  issued  in  September,  a  work  order  was  written  to  repair  the  machine(s)  in 
question.  Workers  had  been  continually  subjected  to  dangerous,  potentially  fatal 
working  conditions  for  at  least  five  months  while  the  company  pushed  them  for 
speedy  production. 

In  December,  1992,  MIOSHA  again  investigated  American  Bumper  aft«r  an  em- 

Eloyee  lost  three  fingers.  At  the  same  time,  the  Michigan  Department  of  Public 
iealth  inspected  the  plating  division  of  the  company  after  numerous  dust  fires  were 
reported,  llie  Department  of  Public  Health  found  that  fires  were  occurring  in  area 
where  explosive  chemicals  were  used  and  stored. 

In  all,  American  Bumper  was  issued  fines  in  excess  of  $200,000  for  violations  that 

were  issued  after  the  deaths  of  my  brother  and  his  coworker  in  September,  1991. 

A  common  theme  found  in  MIOSHA  reports  on  American  Bumper  can  be  found 

in  the  langutige  of  the  citations:  "Employer  failed  to  replace  the  worn  brake  lining 

and  allowed  the  continuous  resetting  oi  the  brake  monitor  without  correcting  the 
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condition  causing  the  brake  monitor  perform  its  intended  purpose."  And  this:  "Em- 
ployer wantonly  and  willfully  allows  and  condones  practice  of  employee's  hitting 
reset  button  on  brake  monitor  continually  after  brake  monitor  kicks  out — Firm  in- 
spected press — Immediately  possible  brake  failure  and  problems  without  insuring 
that  condition  is  checked  and  corrected  and  allowing  press  to  be  continually  oper- 
ated in  production!  exposing  employees  to  pxjint  of  operation."  The  above  conditions 
caused  a  brake  clutch  failure  that  resulted  in  the  deaths  of  my  brother  and  his  co- 
worker, and  the  "near  miss"  in  April  1  1992. 

A  hearing  for  American  Bumper's  appeal  of  the  citations,  fines  and  abatement  or- 
ders for  the  1991  violations  was  scheduled  for  January,  1993.  MIOSHA  sent  notices 
of  the  hearing  to  interested  parties,  including  our  family,  with  a  map  showing  where 
the  bearing  would  be  held  in  Lansing,  Michigan.  The  day  of  the  scheduled  hearing, 
this  deponent  cdled  the  Michigan  Department  of  Labor  to  confirm  the  time  and  lo- 
cation of  the  hearing.  At  this  time,  officials  informed  this  deponent  that  the  hearing 
was  not  open  and  could  not  be  attended  by  members  of  my  family.  Soon  after,  Mr. 
J.  Andre  Freidlas  of  the  Michigan  Department  of  I^bor  called  this  deponent  and 
said  that  if  any  member  of  my  family  attempted  to  gain  entrance  to  the  hearing, 
that  they  would  be  physically  removed.  At  this  time,  the  Administrative  Law  Judge 
(ALJ)  declared  the  hearing  a  "pre-hearing  conference."  I  find  it  nearly  impossible 
to  believe  that  any  Michigan  law  or  federal  law  grants  such  abusive  power  to  an 
appointed  official. 

No  official  at  the  Department  of  Labor  informed  my  family  of  the  activities  that 
occurred  in  the  above  mentioned  meeting.  We  were  told  by  an  official  of  the  bargain- 
ing agent  that  the  ALJ  had  granted  a  motion  by  American  Bumper  to  hold  all  ac- 
tions in  abeyance  until  such  time  as  all  civil  or  criminal  proceedings  against  the 
company  had  been  completed,  or  until  July,  1994,  when  the  ALJ  would  again  review 
the  motion.  The  union  agent  representing  American  Bumper  workers  could  not  ex- 
plain why  no  challenge  to  the  ALJ's  fiat  was  offered,  nor  could  Attorney  General 

Frank  Kelley.  .„^„„.    ,.  .  .      ^ 

Officials  of  the  Michigan  Department  of  Labor  and  its  MIOSHA  division  have  said 
privately  that  it  Is  entirely  likely  that  the  ALJ  will  eventually  dismiss  or  greatly 
diminish  all  fmes,  abatements  and  other  administrative  actions  against  American 
Bumper.  They  tell  the  Eilar  family  that  American  Bumper's  phalanx  of  lawyers 
bombards  MfOSHA  with  reams  of  paperwork  on  the  least  minutiae  contained  in 
MIOSHA  citations  and  reports.  And  they  say  that  their  staff  has  undergone  cuts 
that  make  it  difficult  or  impossible  to  intelligently  respond  to  all  of  American  Bump- 
er's requests  for  information  and  demands  for  responses  to  their  interrogatories. 

One  official  of  the  Michigan  Department  of  Labor  said,  "If  this  (the  incident  that 
took  my  brother's  life)  had  happened  in  Macomb  County,  the  plant  owner  would 
have  been  led  away  in  handcuffs."  But  it  didn't  happen  in  that  populous,  progressive 
county;  it  happened  in  Ionia  County,  a  bastion  of  retropolitics,  conservative  farmers, 
a  captive  media  and  business-friendly  officials.  The  Ionia  County  Prosecuting  Attor- 
ney refused  to  even  investigate  the  fatal  incident.  He  has  since  been  appointed  by 
Michigan  Governor  John  Engler  to  head  the  Michigan  Parole  Board. 

Perhaps  the  hardest  pill  to  swallow  has  been  the  utter  failure  of  the  Michigan 
Attorney  General  to  bring  criminal  prosecution  against  the  rapacious  American 
Bumper  and  Manufacturing  Company.  Our  family  has  had  numerous  contacts  with 
the  Michigan  AG's  ofTice  and  we  have  provided  anecdotal  information  not  available 
in  the  official  records.  We  arranged  a  meeting  between  an  Assistant  AG  and  several 
employees  oil  American  Bumper  who  were  eager  to  relate  previously  undisclosed  in- 
formation on  American  Bumper's  operations.  And  we  beseeched  the  Michigan  AG 
to  act  within  statutory  deadlines  so  that  this  abominable  company  would  be  con- 
strained to  commit  more  mayhem  upon  its  employees. 

Allowing  the  benefit  of  doubt,  it  is  probably  safe  to  assume  that  the  preponder- 
ance of  employers  in  the  United  States  have  a  real  concern  for  their  employees'  lives 
and  safety.  It  is  probably  also  safe  to  assume  that  most  firms  will  do  their  level  best 
to  comply  with  federal  and  state  safety  laws.  Nevertheless,  there  will  be  those 
rogues  who  will  seek  to  defy  all  authority  and  proceed  recklessly  to  endanger  their 
workers'  safety.  These  rogues  are  not  moved  by  moral  suasion  or  toothless  laws  that 
try  to  hold  them  to  humane  behavior.  Only  when  threatened  with  the  loss  of  free- 
dom to  their  top  officers  will  these  renegades  grudgingly  comply  with  restrictions 
on  their  untrammeled  freedom  to  behave  as  they  please. 

If  OSHA  reform  is  to  ever  translate  into  greater  protections  for  working  men  and 
women  in  America  it  must  incorporate  severe  criminal  sanctions  against  those  per- 
petrators who  can  not  be  moved  by  any  other  means;  Nothing  short  of  the  real  fear 
of  certain  incarceration  will  motivate  these  unscrupulous  operators  to  temper  their 
policies  and  begin  acting  in  accordance  with  accepted  and  safe  standards. 


Provision  should  also  be  made  for  state  authorities  who,  for  whatever  reason,  fail 
in  their  duty  to  prosecute  malefactors.  The  message  must  be  clear  and  unequivocal: 
We  will  no  longer  accept  this  disgrace  to  human  decency.  All  employers  must  be 
held  to  the  highest  standards  of  accountability  for  maintaining  sale  work  environ- 
ments, and  workers  must  be  assured  fair  redress  to  their  legitimate  complaints  of 
employer  non-compliance  with  the  law. 

In  the  name  of  humanity,  £md  for  the  safety  and  well  being  of  workers  in  every 
state  of  this  great  country,  I  urge  you  to  adopt  OSHA  I  reform  and  send  this  mes- 
sage to  America's  woriters:  We  care  for  you. 
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Senator  Metzenbaum.  Lisa,  you  are  entitled  to  answers,  and  this 
Senator  is  sick  and  tired  of  12  years  of  getting  no  action  in  this 
area,  and  this  Senator  is  upset  about  the  fact  that  the  Department 
of  Labor  of  the  CHnton  administration  is  not  here  supporting  this 
legislation  today.  They  need  to  get  off  their  butts  and  come  here 
and  support  this  legislation.  I  demand  it  of  them,  and  I  am  not  sat- 
isfied with  their  position,  and  if  my  words  are  unclear,  I  will  say 
them  three  times  over. 

Let  us  hear  from  you  now,  Mr.  Rodriguez. 

Mr.  Gould.  Grood  afternoon,  Senator  Metzenbaum.  It  is  a  pleas- 
ure to  appear  before  this  committee  representing  Vidal  Rodriguez. 

Unfortunately,  my  client,  Vidal  Rodriguez,  is  not  able  to  present 
this  testimony  nimself,  due  to  the  severe  brain  damage  and  injuries 
he  suffered  at  the  Pymm  Thermometer  plant  in  Brooklyn  as  a  re- 
sult of  the  criminal  acts  of  his  employer,  the  brothers  Pymm  and 
Pymm  Thermometer  Corporation.  He  sits  here  next  to  me,  and  I 
am  going  to  present,  with  your  permission,  the  statement  which  I 
prepared  for  nim. 

"I  stand  before  you  as  living  proof  of  the  immense  need  for  en- 
hanced legislation  to  protect  the  workers  of  this  country  from  seri- 
ous injury  as  a  result  of  the  greed  of  their  employers.  The  present 
OSHA  laws  were  inadequate  to  protect  me  from  having  my  entire 
life  destroyed  by  my  former  employer,  Pymm  Thermometer  Com- 
pany." 

"My  employer,  the  brothers  Pymm,  were  found  guilty  by  a  jury 
of  their  peers  in  the  New  York  State  U.S.  Supreme  Court  of  expos- 
ing me  to  dangerous  levels  of  Mercury  in  their  Brooklyn  factory  in 
order  to  save  themselves  a  few  dollars." 

It  is  important  to  note  that  that  prosecution  of  the  brothers 
Pymm  in  State  supreme  court  resulted  in,  first,  the  judge  overturn- 
ing the  verdict  of  the  jury  on  the  basis  that  Federal  law  preempted 
a  State  prosecution,  Aft^r  that  was  overturned  by  the  appellate  di- 
vision and  the  court  of  appeals  of  the  State  of  ^few  York,  the  case 
was  sent  back  for  trial.  Further  appeal  was  taken  on  the  basis  of 
an  improper  entry  on  the  jury  verdict  sheet  that  the  judge  gave  the 
jury,  and  the  jury  verdict  and  all  the  work  of  the  State  attorney 
general  and  the  Brooklyn  DA's  office  was  rendered  to  nothing,  and 
it  was  set  aside  and  sent  back  for  trial. 

At  the  present  time,  I  have  heard  from  the  district  attorney  that 
they  intend  to  enter  into  a  plea  bargain  arrangement  with  the 
brothers  Pymm  and  that  they  might  get  community  service. 

'"The  brothers  Pymm  and  Pymm  Thermometer  had  been  warned 
by  OSHA  inspectors  that  the  exposure  levels  of  their  workers  were 
five  times  greater  than  normal  and  that  such  exposure  could  result 
in  serious  neurological  damage  or  death  to  their  employees.  With- 
out any  warning,  I  was  required  to  work  in  an  unventilated  base- 
ment, crushing  broken  thermometers  to  extract  mercury.  I  was  ex- 
tracting mercury  to  add  a  few  sheckles  of  silver  to  the  earnings  of 
the  brothers  Pymm.  As  a  result,  I  sustained  serious  neurological  in- 
juries including  brain  damage.  Many  other  workers  were  also 
caused  serious  neurological  injuries." 

"To  date,  the  brothers  Pymm  have  been  able  to  squirm  out  of  the 
weak  State  laws  under  which  they  were  prosecuted  and  have  gone 
essentially  unpunished.  I  and  my  family,  who  have  had  so  much 
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horror  visited  upon  them  by  the  criminal  acts  of  the  Pymms,  have 
even  been  denied  civil  compensation." 

"You  must  protect  the  citizens  of  this  country" — and  I  think  the 
President  ought  to  hear  those  words,  and  I  agree  with  the  honor- 
able Senator,  chairman  of  this  subcommittee,  that  it  is  absolutely 
necessary  that  this  administration  understand  that  the  workers  of 
this  country  will  not  put  up  without  having  legislation  such  as  Sen- 
ator Metzenbaum  and  Senator  Kennedy  have  proposed. 

'Tou  must  protect  the  citizens  of  this  country  by  providing  mean- 
ingful penalties  for  employers'  willful  violations  where  serious  in- 
jury resulting  in  permanent  disability  occurs." 

You  see  265,600  deaths.  How  many  seriously  disabled  are  there 
besides  that?  I  would  say  probably  easily  another  50,000  to 
100,000,  of  which  Vidal  Rodriguez  is  a  prime  example,  sitting  on 
my  right. 

"Once  you  have  strengthened  enforcement  authority,  I  would 
urge  that  you  also  consider  ensuring  that  workers  who  are  perma- 
nently devastated  by  the  actions  of  their  employer  are  able  to  be 
compensated  despite  State  workmen's  compensation  exclusivity 
statutes." 

We  need  Federal  legislation  preempting  State  exclusivity  under 
workmen's  compensation  for  the  very  workers  that  you  seek  to  pro- 
tect now,  so  that  they  can  have  enough  money  to  live  after  their 
employers  go  to  jail. 

"I  was  destroyed  as  a  human  being,  and  the  destroyers  are  able 
to  hide  behind  present  laws,  free  of  criminal  penalty  or  just  com- 
pensation to  me." 

"The  sad  tale  of  the  premature  destruction  of  my  life  began  in 
1981,  when  I  went  to  work  for  Pymm  Thermometer  Corporation  as 
a  handyman.  Mr.  F^mm  hired  me  personally,  and  I  remained  a 
faithful  employee,  doing  whatever  I  was  told  for  3-1/2  years,  until 
approximately  July  of  1984.  If  it  were  not  for  another  minor  injury, 
I  might  have  died  before  I  learned  I  was  a  victim  of  mercury  poi- 
soning." 

"I  swept,  fixed  the  lights,  fixed  the  roof,  anything  that  would 
need  fixing  or  replacing  was  my  job.  About  120  other  people  worked 
with  me  in  the  thermometer  factory.  I  did  not  know  that  mercury 
was  in  any  way  dangerous.  However,  I  did  notice  that  my  hands 
got  black  when  I  tried  to  clean  it  up  from  the  floors,  and  I  re- 
quested protective  clothing.  The  only  answer  was — and  I  quote  Mr. 
Pymm — ^Whatever  you  want  to  wear,  you  have  to  buy  out  of  your 
own  money.'  No  one  in  the  plant  had  any  protective  clothing — no 
gloves,  no  masks,  no  shower." 

"The  machines  involved  in  the  manufacture  of  the  thermometers 
were  far  fi-om  perfect,  and  they  dropped  thermometers  on  the  floor. 
I  was  ordered  to  clean  the  floor  up.  It  was  never  possible  to  clean 
it  completely.  I  specifically  asked  the  boss,'  Does  the  mercury  make 
damage  to  the  people  inside?  Or  something  like  that.  Mr.  Pymm 
told  me,'  No.'" 

"In  April  1983,  the  brothers  Pymm  and  Pymm  Thermometer 
built  a  poorly-constructed  mercury  reclamation  system  in  the  cellar 
area  of  Pymm  Thermometer  Corporation." 

Senator  Metzenbaum.  Mr.  Grould,  could  you  wind  up? 

Mr.  Gould.  Certainly,  Senator. 
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'The  existence  of  the  cellar  operation  was  concealed  from  OSHA 
inspectors.  As  a  result,  OSHA  reports  on  Pymm  Thermometer  Cor- 
poration contained  no  information  on  the  cellar  area  and  contained 
no  analysis  as  to  how  safe  the  conditions  in  the  cellar  area  were. 
Finally,  when  people  started  getting  sick,  they  were  examined,  and 
the  doctors  found  that  approximately  90  of  them  became  sick  be- 
cause of  exposure  to  mercury  in  the  factory.  I  started  to  get  sick 
6  months  after  I  started  working  in  the  factory,  but  I  did  not  know 
why.  My  body  itched  all  over.  ^W  mouth  was  dry.  My  eyes  became 
bloodshot.  I  nad  pain  in  my  back  and  pain  in  my  head,  and  some- 
times I  got  fever  at  night.  My  legs  hurt,  and  I  thought  it  was  ar- 
thritis." 

"I  finally  left  the  job  because  I  fractured  my  elbow.  My  doctor  fi- 
nally sent  me  to  the  board  of  health.  They  ran  tests  and  had  me 
hospitalized  immediately.  I  was  poisoned  already,  but  I  did  not 
know  I  was  poisoned.  I  developed  asthma,  and  I  felt  like  I  was  los- 
ing my  mind.  I  became  abusive  and  even  violent  toward  my  family, 
and  I  needed  extensive  psychiatric  care." 

That  is  known  as  the  "Mad  Hatter  syndrome."  We  all  remember 
the  Mad  Hatter  in  Alice  in  Wonderland.  How  did  the  Mad  Hatter 
become  mad?  Hats  were  made  by  constructing  the  fibers  with  mer- 
cury. That  is  why  we  have  known  this  for  vears.  This  employer 
knew  it  for  years.  This  employer  devastated  the  life  of  this  em- 
ployee. He  is  unable  to  be  compensated.  He  is  unable  to  see  his  foul 
employer,  who  knowingly  did  this  to  his  life,  properly  punished,  be- 
cause there  are  no  teeth  to  the  tiger.  Please,  give  the  tiger  teeth. 

Thank  you. 

[The  prepared  statement  of  Mr.  Rodriguez  follows:] 

Prepared  Statement  of  Vidal  Rodriguez 

I  stand  before  you  as  living  proof  of  the  immense  need  for  enhanced  legislation 
to  protect  the  workers  of  this  country  from  serious  injury  as  a  result  of  the  greed 
of  their  employers.  The  present  OSHA  laws  were  inadequate  to  protect  me  from 
having  my  entire  life  destroyed  by  my  former  employer,  F^nmi  Thermometer  Com- 
pany. 

My  employer,  the  brothers  Pymm,  were  found  guilty  by  a  jury  of  their  peers  in 
the  New  York  State  Supreme  Court  of  exposing  me  to  dangerous  levels  of  mercury 
in  their  Brooklyn  factory  in  order  to  save  tnemselves  a  few  dollars. 

The  brothers  Pymm  and  Pymm  thermometer  had  been  warned  by  OSHA  inspec- 
tors that  the  exposure  levels  of  their  workers  were  five  times  greater  than  normal 
and  that  such  exposure  could  result  in  serious  neurological  damage  or  death. 

Without  any  warning  I  was  required  to  woric  in  an  unventilated  basement,  crush- 
ing broken  thermometers  to  extract  mercury.  As  a  result  I  sustained  serious  neuro- 
logical injuries  including  brain  damage.  Many  other  workers  also  were  caused  seri- 
ous neurological  injuries. 

To  date,  the  brothers  Pymm  have  been  able  to  squirm  out  of  the  weak  state  laws 
under  which  they  were  prosecuted  and  have  gone  essentially  unpunished.  I  and  my 
family  who  have  had  so  much  horror  visited  upon  them  by  the  criminal  acts  of  the 
P*ynun8  have  even  been  denied  civil  compensation. 

You  must  protect  the  citizens  of  this  country  by  providing  meaningful  penalties 
for  employers  willful  violations  where  serious  injury  resulting  in  permanent  disabil- 
ity occurs.  Once  you  have  strengthened  enforcement  authority,  I  would  urge  that 
you  also  consider  ensuring  that  woricers  who  are  permanently  devastated  by  the  ac- 
tions of  their  employer  are  able  to  be  compensated  despite  state  workmen's  com- 
pensation exclusivity  statutes. 

I  was  destroyed  as  a  human  being  and  the  destroyers  are  able  to  hide  behind 
present  laws,  free  of  criminal  penalty  or  just  compensation  to  me. 

The  sad  tale  of  the  premature  destruction  of  my  life  began  in  1981  when  I  went 
to  work  for  Pymm  Thermometer  Corp.  as  a  handyman.  Mr.  Pymm  hired  me  person- 
ally and  I  remained  a  faithful  employee  doing  whatever  I  was  told  for  three  and 
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a  half  years,  until  approximately  July  of  1984.  If  it  were  not  for  another  minor  in- 
jury I  might  have  died  before  I  learned  I  y/as  a  victim  of  mercury  poisoning. 

I  swept,  fixed  the  lights,  fixed  the  roof,  anything  that  would  need  fixing  or  replac- 
ing was  my  job.  About  About  120  other  people  worked  with  me  in  the  thermometer 
factory.  I  started  out  at  $3.35  an  hour  and  was  given  a  $1  an  hour  raise  each  year. 
At  the  end  I  was  earning  about  $194  a  week  after  taxes. 

I  didn't  know  that  mercury  was  in  any  way  dangerous.  However,  I  did  notice  that 
my  hands  got  black  and  I  requested  protective  clothing.  The  only  answer  was, 
"whatever  you  want  to  wear,  you  have  to  buy."  No  one  in  the  plant  had  any  protec- 
tive clothing.  No  gloves,  no  masks,  no  shower. 

The  machines  involved  in  the  manufacture  of  the  thermometers  were  far  from 
perfect  and  they  dropped  thermometers  on  the  floor.  I  was  ordered  to  clean  the  fioor 
up.  It  was  never  possible  to  clean  it  completely.  I  specifically  asked  the  boss  "Does 
the  mercury  make  damage  to  the  people  inside  for  something  like  that?"  Mr.  Pymm 
told  me  "No". 

In  April  1983  the  brothers  Pymm  and  Pymm  Thermometer  built  a  poorly  con- 
structed mercury  reclamation  system  in  the  cellar  area  of  Pymm  Thermometer  Cor- 
poration. This  mercury  reclamation  system  produced  hazardous  health  conditions 
within  the  cellar  area.  I  was  made  the  principal  employee  who  operated  the  rec- 
lamation equipment.  As  a  result,  I  sufiiered  serious  physical  injury  and  the  health 
of  other  workers  was  endangered. 

The  brothers  Pymm  and  Pymm  Thermometers  profited  by  committing  these  felo- 
nies. The  necessary  modifications  to  the  system  which  would  have  allowed  for  rec- 
lamation of  mercury  without  any  threat  to  the  health  of  workers  would  have  cost 
between  $56,500  and  $87,000.  By  eliminating  the  cost  of  installing  these  modifica- 
tions, the  brothers  Pymm  saved  this  money.  By  not  disposing  of  broken  thermom- 
eters, the  brothers  Pymm  and  Pymm  Thermometer  saved  an  additional  amount  be- 
tween $90,000  and  $145,000.  By  reclaiming  the  mercury  and  using  it  in  new  ther- 
mometers, Pymm  further  avoided  buying  new  mercury  and  thus  saved  $21,951.  Ac- 
cordingly, by  their  illegal  conduct,  the  brothers  F*ymm  and  Pymm  Thermometer 
saved  a  total  of  at  least  $167,951. 

As  a  result  of  installing  this  unsafe  system,  which  endangered  the  workers,  and 
concealing  the  system  from  OSHA,  the  brothers  Pymm  and  Pymm  Thermometer 
committed  the  felonies  of  Assault  in  the  first  degree  (New  York  State  Penal  Law, 
Section  120.10  (6)),  Assault  in  the  Second  Degree  (New  York  State  Penal  Law,  Sec- 
tion 120.05  (2))  and  Falsifying  Business  Records  in  the  First  Degree  (New  York 
State  Penal  Law,  Section  175.10)  and  related  misdemeanors. 

The  existence  of  the  cellar  operation  was  concealed  from  OSHA  inspectors.  As  a 
result,  OSHA  reports  on  Pymm  Thermometer  corporation  contained  no  information 
on  the  cellar  area  and  contained  no  analysis  as  to  how  safe  the  conditions  in  the 
cellar  area  were. 

Finally  when  people  were  getting  sick  they  were  examined  and  the  doctors  found 
that  approximately  90  of  them  became  sick  because  of  exposure  to  mercury.  I  start- 
ed to  get  sick  6  months  after  I  started  working  in  the  factory,  but  I  didn't  know 
why.  My  body  itched  aU  over.  My  mouth  was  dry.  My  eyes  became  bloodshot.  I  had 

fain  in  my  back  and  my  head  and  sometimes  I  got  fever  at  night.  My  legs  hurt  and 
thought  it  was  arthritis. 

I  finally  left  my  job  because  I  fractured  my  elbow.  My  doctor  sent  me  to  the  Board 
of  Health.  They  ran  tests  and  they  had  me  hospitalized  immediately  at  Bellevue 
Hospital.  Soon  I  couldn't  walk  and  I  was  given  a  cane.  Actually,  I  started  using  a 
cane  on  my  own  in  1983  because  my  legs  hurt  so  much.  I  was  poisoned  already  but 
I  didn't  know  I  was  poisoned.  I  developed  asthma  and  I  felt  like  I  was  losing  my 
mind.  I  became  abusive  and  even  violent  toward  my  family  and  I  needed  extensive 
psychiatric  care. 

Before  my  employer  ruined  my  life  I  enjoyed  social  activities  with  mv  wife,  I  en- 
joyed sports,  I  played  baseball.  I  got  along  well  with  my  children  and  my  family. 
Because  of  the  poisoning,  I  lost  my  children.  I  could  not  have  marital  relations  with 
my  wife  and  I  almost  lost  her. 

Present  OSHA  laws  are  inadequate.  OSHA  is  a  toothless  tiger.  Robert  Abrams, 
the  Attorney  General  of  the  State  of  New  York  chastised  OSHA  for  failing  to  force 
a  cleanup  of  the  Pymm  plant.  Mr.  Abrams  stated  that  OSHA  had  been  "severely 
derelict"  and  had  failed  to  protect  the  health  and  safety  of  workers  at  Pymm.  Mr. 
Abrams  expressed  surprised  that  OSHA  had  permitted  "extremely  dangerous  condi- 
tions to  remain  unabated  for  almost  4  years." 

Only  by  enacting  the  proposed  legislation  can  OSHA  be  expected  to  prevent  trsige- 
dies  such  as  my  own  from  occurring. 
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Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Gould,  and 
thank  you  very  much  to  your  cHent,  Mr.  Rodriguez,  for  being  with 
us.  I  am  indeed  sorry  to  learn  the  facts  of  this  case,  very  sorry, 

Mr.  Michael  Delaney,  head  deputy  district  attorney,  environ- 
mental crimes/OSHA  division,  district  attorney.  County  of  Los  An- 
geles. 

I  am  a  little  unclear.  You  are  a  State  employee  and  not  a  Federal 
employee? 

Mr.  Delaney.  County  of  Los  Angeles. 

Senator  Metzenbaum.  County,  OK  Thank  you  very  much. 

Mr.  Delaney.  Mr.  Chairman,  Senator  Wellstone,  it  is  a  pleasure 
to  be  here.  As  you  indicated  in  the  introduction,  I  am  a  State  pros- 
ecutor for  the  County  of  Los  Angeles,  and  my  perspective  obviously 
is  that  of  a  career  prosecutor.  And  like  you.  Senator  Metzenbaum, 
I  believe  in  deterrence  through  the  prospect  of  criminal  prosecution 
where  it  is  warranted. 

I  know  there  has  been  a  critique  that  the  OSHA  statute  is  reme- 
dial, is  regulatory  in  nature,  and  so  it  is.  And  for  most  businesses — 
and  I  know  you  have  a  background  yourself  in  private  business — 
for  most  businesses,  compliance  counseling  is  and  should  be  the 
norm;  but  I  think  it  is  also  a  truism  of  human  nature  that  there 
are  always  going  to  be  those  businesses  that  are  prepared,  out  of 
greed  or  out  of  laziness,  to  cut  comers  and  jeopardize  their  work- 
ers. And  that  is  when  the  role  of  prosecutors  is,  to  my  mind,  a  criti- 
cal one. 

I  think  the  scope  of  the  problem  is  amply  illustrated  by  your 
chart.  That  one  employer  who  received  a  jail  sentence,  as  I  recall, 
received  45  days  in  jail  several  years  ago.  That  is  the  high  water 
mark  for  criminal  prosecution  under  the  OSHA  Act  at  the  Federal 
level.  It  seems  to  me  that  even  if  you  net  out  the  chronic  injuries 
and  deaths,  if  you  take  out  the  vehicular  accidents  and  other  trau- 
matic injuries,  just  yesterday  reported  in  the  Wall  Street  Journal, 
you  had  Department  of  Labor  statistics  that  some  40  percent  of  the 
traumatic  worker  deaths  were  attributable  to  injuries  occasioned 
by  equipment,  by  crushing  injuries,  by  electrocutions,  by  falls,  ex- 
plosions, fires,  and  so  on.  And  given  the  scope  of  that  problem,  it 
seems  to  me  that  it  is  critical  that  you  have  a  component  that  is 
going  to  involve  criminal  prosecution.  And  it  is  because,  at  least  in 
part,  of  the  void  that  we  felt  existed  at  the  Federal  level  that,  some 
8  years  ago,  the  Los  Angeles  district  attorney  formed  the  OSHA  en- 
forcement unit.  We  have  had  eight  defendants  convicted  of  man- 
slaughter, receiving  jail  sentences  in  all  of  those  cases  but  one,  and 
that  is  in  one  county,  albeit  a  populous  county,  in  this  country. 

Our  program  has,  I  think,  been  a  bit  of  a  model  for  others 
around  the  country,  and  I  know  there  have  been  other  prosecutions 
that  have  acquired  fame,  or  perhaps  "notoriety"  is  the  word,  includ- 
ing Film  Recovery  Systems,  which  I  want  to  come  back  to  in  a  mo- 
ment. But  I  am  here  to  say.  Senator  Metzenbaum,  that  the  Los  An- 
geles district  attorney's  office  is  here  to  support  S.  575.  We  support 
the  felony  provisions.  It  seems  to  me  it  is  long  past  time  when  we 
should  have  felony  provisions  for  willful  actions  that  occasion  work- 
er deaths  and  serious  injuries. 
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It  seems  to  me  a  6-month  misdemeanor  trivializes  the  traumatic 
injuries  and  the  kinds  of  horrible  accounts  that  this  committee  and 
others  have  heard,  such  as  those  you  heard  from  Ms.  Eilar. 

I  also  would  suggest  that  the  serious  bodily  injury"  language  in 
the  bill  is  salutary.  The  mere  fortuity  of  death  not  occurring  should 
not  be  critical.  If  you  have  a  willful  violation,  if  someone  is  dis- 
abled, if  someone  suffers  as  grave  injury,  there  ought  to  be  a  felony 
provision  in  the  arsenal. 

Finally,  I  would  like  to  address  the  manager  and  supervisor  li- 
ability, which  attempts  to  legislatively  overrule  the  Doig  case  from 
the  7th  Circuit.  As  you  may  know,  in  Los  Angeles,  in  California 
generally,  we  have  the  ability  to  go  after  managers  and  super- 
visors, and  we  use  that  ability.  It  seems  to  me  that  that  is  a  critical 
provision  that  must  be  in  the  law.  Doig  creates,  I  can  tell  you  from 
a  prosecutor's  perspective,  a  genuine  dilemma  in  the  sense  that 
Doig  limits  you  to  officers  and  directors  of  a  corporation,  when  in 
many  cases  your  best  evidence,  the  most  critical  evidence  inculpat- 
ing individuals  in  a  firm,  is  going  to  be  against  the  lower-level  offi- 
cials, those  who  are  on  the  scene,  those  who  have  in  many  cases 
heard  repeated  worker  complaints  and  ignored  them,  those  who 
have  knowledge  of  the  facts  but,  for  whatever  reasons,  have  chosen 
to  ignore  the  dangers  inherent  in  those  facts.  And  under  United 
States  versus  Park  and  under  Dotterweich,  the  critical  cases  for 
employer  liability  being  visited  on  corporate  executives  when  a  cor- 
poration commits  crimes,  there  is  a  defense  available  to  those  cor- 
porate executives  if  they  can  claim  that  they  were  not  in  a  position 
to  affect  the  action,  they  could  not  have  known,  they  could  not  have 
done  anything.  And  it  seems  to  me  that  by  way  of  the  language 
that  you  have  proposed  in  S.  575,  you  are  going  to  be  able  to  reach 
managers  and  supervisors,  foremen,  who  really  have  in  many  cases 
more  culpability  than  do  the  corporate  officers. 

Let  me  just  give  you  two  vivid  examples.  Film  Recovery  Systems, 
the  notorious  case  from  Cook  County,  Illinois,  which  resulted  in 
murder  convictions  and  25-year  prison  sentences  in  1985,  is  famil- 
iar I  suspect  to  everyone  in  the  room.  Most  people  also  know  that 
that  case  was  reversed  on  narrow  technical  grounds  because  there 
were  inconsistent  jury  verdicts.  But  what  is  not  generally  known 
is  that  in  the  last  month,  in  September  of  1993,  because  of  aggres- 
sive action  by  the  Cook  County  State's  Attorney's  office,  that  case 
was  again  set  for  trial,  and  manslaughter  pleas  were  taken  not 
simply  from  Mr.  O'Neal,  who  was  the  president  of  the  corporation 
and  who,  incidentally,  is  going  to  be  serving  a  3-year  prison  sen- 
tence, but  also  from  a  plant  manager  at  the  film  recovery  plant 
who  pled  guilty  to  involuntary  manslaughter  and  who  received  2 
years  in  State  prison,  and  also  to  a  plant  foreman  who  received  a 
probationaiy  term  and  home  detention.  That  is  one  case  that  illus- 
trates the  met  that  you  need  to  have  the  ability  to  go  after  man- 
agers where  appropriate. 

We  have  another  case  currently  pending,  referred  to  on  page  6 
of  my  statement,  in  which  we  had  a  corporation  indicted  for  man- 
slaughter in  Los  Angeles  County  earlier  this  year,  a  case  that  is 
now  pending  and  has  not  yet  come  to  a  jury  trial.  The  Corporation 
is  not  even  based  in  the  United  States.  The  corporate  officers  and 
directors  are  in  a  different  country,  and  for  that  reason,  we  named 
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the  plcint  manager  in  Los  Angeles  County,  who  we  felt  had  been 
inculpated  by  his  knowledge  and  statements  made  to  him — ^he  had 
a  worker  who  died  after  inhaling  hydrogen  sulfide  gas  in  confined 
space;  a  worker  who  was  given  no  respiratory  equipment,  no  life- 
line, no  adequate  measures  for  his  safety  £md  who  died  as  a  result. 

So  it  seems  to  me  it  is  long  past  time  for  the  Doig  rationale  to 
be  legislatively  overruled,  and  I  would  support  the  language  in  this 
bill  that  would  do  so.  I  would  also  echo  the  comments  of  Mr.  Gould 
relating  to  preemption.  Preemption  is  an  issue,  despite  Chicago 
Magnet  Wire,  that  still  bedevils  us  on  the  State  level;  we  still  hear 
those  defenses,  and  several  courts  around  the  country  have  found 
the  preemption  argument  one  that  they  thought  was  compelling.  So 
I  would  like  to  see  in  this  bill  a  clear  legislative  statement  that 
there  is  no  preemption  of  the  State  police  power. 

It  is  a  pleasure  to  be  here,  Senator  Metzenbaum,  and  we  fully 
support  S.  575. 

[The  prepared  statement  of  Mr.  Delaney  follows:] 

Prepared  Statement  of  Michael  J.  Delaney 

Mr.  Chairman  and  committee  members,  my  name  is  Michael  J.  Delaney.  I  am  the 
Head  Deputy  District  Attorney  of  the  Environmental  Crimes/OSHA  Division,  and 
am  appearing  on  behalf  of  Los  Angeles  County  District  Attorney  Gil  Garcetti.  I 
would  like  to  take  this  opportunity  to  describe  our  program  to  reduce  the  number 
of  unsafe  and  unhealthy  workplaces  which  needlessly  take  the  lives  or  health  of 
workers  In  Los  Angeles  every  year,  and  to  recommend  strengthening  the  criminal 
penalty  provisions  of  the  Federal  Occupational  Safety  and  Health  Act  to  better  en- 
able Fed/OSHA  and  the  Department  of  Justice  to  utilize  the  deterrent  of  criminal 
prosecutions  in  worker  death  and  injury  cases. 

Each  year  in  Los  Angeles  County  there  are  approximately  100  occupational 
deaths.  While  a  portion  of  these  are  a  result  of  long  term  exposures  to  substances 
such  as  asbestos,  the  vast  majority  are  traumatic  deaths,  resulting  from  explosions, 
electrocutions,  death  by  crushing  or  tearing,  falls,  and  other  unnecessary  workplace 
deaths. 

These  deaths  are  only  the  most  serious  portion  of  the  problem.  In  Los  Angeles 
County,  there  are  thousands  of  serious  injuries  each  yean  amputations,  bindings, 
hearing  losses,  disfiguring  bums,  and  other  disabling  injuries.  There  are  also  thou- 
sands of  exposures  to  carcinogens  and  reproductive  hazards,  and  to  substances,  such 
as  lead,  that  have  either  acute  or  chronic  toxic  efTects. 

Los  Angeles  is  obviously  not  alone  in  this  experience.  In  every  major  urban  area, 
and  in  rural  communities  as  well,  workers  toil  in  dangerous  and  unsafe  conditions. 
Multiple  deaths  grab  the  headlines  while  serious  injuries  often  go  unreported.  The 
General  Accounting  Office  reported  in  1990  that  while  there  is  little  good  data  on 
iiyuries  and  illnesses,  it  appears  that  the  number  of  work  days  lost  because  of  inju- 
ries has  significantly  increased,  i  For  every  sweatshop,  and  callous  employer  who 
cuts  comers  on  safety  to  cut  costs,  there  are  hundreds  of  employers  who  fail  to  pro- 
vide a  safe  workplace  simply  because  safety  is  not  a  priority. 

Historically,  workplace  deaths  have  been  treated  as  accidents.  Under  California 
law,  however,  many  deaths  are  not  accidents,  but  rather  are  crimes. 

There  is  no  single  way  to  prevent  occupational  deaths  and  injuries.  Employer  and 
employee  awareness,  and  effective  regulatory  agency  action  are  essential.  However, 
we  Delieve  that  aggressive  prosecution  of  appropriate  cases  is  an  important  element 
of  an  effective  emorcement  strategy.  The  Los  Angeles  District  Attorney  established 
the  first  occupational  safety  and  health  section  m  a  local  prosecutor's  office  in  the 
country.  An  increasing  number  of  prosecutors  around  the  country  have  followed  suit 
end  have  assigned  attorneys  to  develop  and  prosecute  occupational  safety  and 
health  cases,  often  relying  upon  traditional  criminal  law  as  m  Ulinois  v.  CNeil 
(Film  Recovery  Systems),  and  People  v.  Pymm  (Pymm  Thermometer  Corporation). 

The  linchpin  of  our  prosecution  effort  is  what  is  known  as  our  "roll-out"  program, 
under  which  a  deputy  district  attorney  and  an  investigator  are  on  call  to  respond 
24  hours  a  day,  7  days  a  week  to  the  scene  of  traumatic  occupational  fatalities  or 


lU.S.  General  Accounting  Office,  Occupational  Safety  and  Health:  Options  for  Improving  Safe- 
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serious  injuries  in  Los  Angeles  County.  We  are  typically  notified  by  law  enforcement 
or  by  the  coroner's  ofTice.  When  we  arrive  at  the  scene,  our  task  is  to  assure  that 
the  necessary  physical  and  testimonial  evidence  is  taken.  Based  upon  our  experi- 
ence, we  know  that  it  is  critical  to  obtain  witness  statements  as  quickly  afler  the 
incident  as  possible.  In  these  cases,  there  is  more  to  lose  thaji  just  a  witness'  mem- 
ory. In  most  cases,  key  witnesses  continue  working  for  the  employer  who  may  have 
been  respK)nsible  for  a  coworiiers  death.  As  time  passes,  the  locus  of  concern  may 
move  from  grief  for  the  death  of  a  co-worker  to  concern  about  their  own  job  security, 
or  perhaps  their  inunigration  status. 

We  have  investigated  hundreds  of  workplace  deaths  since  establishing  our  pros- 
ecution program.  The  victims  are  usually  young  and  inexperienced.  Manual  labor 
in  Los  Angeles  is  often  done  by  young  male  Latinos,  and  language  difficulties  can 
heighten  the  risks  for  such  workers,  particularly  if  safety  training  takes  place  only 
in  English,  as  it  sometimes  does. 

We  nave  prosecuted  over  50  cases,  the  vast  mtyority  of  which  involve  individuals 
as  well  as  corporate  defendants.  Several  other  cases  have  been  filed  by  local  city 
attorneys  based  upon  investigations  that  we  conducted.  A  number  of  defendants 
have  been  charged  with  involuntary  manslaughter,  because  the  conduct  that  led  to 
the  death  of  a  worker  constituted  gross  negligence  under  our  Penal  Code.  The  re- 
maining cases  are  typically  filed  under  Califcmia  Labor  Code  Section  6423(a),  which 
makes  it  a  misdemeanor  to  knowingly  or  negligently  violate  an  OSHA  regulation 
when  that  violation  is  serious,  or  Caliiomia  Labor  Code  Section  8425,  which  msJces 
it  a  misdemeanor  to  willfully  violate  an  OSHA  regulation  when  that  violation  re- 
sults in  death,  permanent  or  prolonged  impairment.  A  new  tool  in  California  is  the 
Corporate  Criminal  Liability  Act,  which  became  effective  in  January  of  1991.  That 
law  requires  managers  and  corporations  to  warn  workers  (or  others  who  are  ex- 
posed) when  they  have  knowledge  of  serious  concealed  dangers. 

To  give  you  a  sense  of  the  types  of  cases  we  view  as  appropriate  for  criminal  pros- 
ecution, I  would  like  to  describe  the  type  of  the  deaths  which  have  resulted  in  crimi- 
nal prosecution  in  Los  Angeles. 

Our  first  involuntary  manslaughter  prosecution  was  against  the  president  of  a 
small  drilling  company  who  sent  a  worker  down  a  33  foot  hole  that  was  only  16  to 
18  inches  in  diameter.  The  worker  was  lowered  into  the  hole,  which  was  being 
drilled  for  an  elevator  shaft  with  his  foot  in  a  sling.  He  had  no  safety  harness,  the 
air  was  not  tested,  and  the  sides  of  the  well  were  not  encased.  When  the  worker 
went  into  seizures  and  the  rescue  personnel  responded,  they  were  told  they  could 
not  pump  oxygen  into  the  hole  because  the  sides  of  the  wall  mi^t  collapse.  By  the 
time  they  were  able  to  remove  the  victim,  he  was  dead. 

We  prosecuted  a  contractor  and  a  building  owner  when  our  investigation  revealed 
that  tney  had  been  repeatedly  warned  that  bricks  could  not  be  removed  from  an 
unreinforced  building  for  purposes  of  installing  a  new  entry  way  without  proper 
shoring.  They  proceeded  without  shoring,  saving  a  few  hundred  dollars.  When  the 
building  collapsed,  one  worker  was  killed,  and  his  brother  was  seriously  injured. 

Three  of  our  prosecutions  have  involved  grisly  deaths  because  employers  tailed  to 
deenergize  equipment,  to  use  lock  ouL'^locK  out  procedures,  or  to  use  other  means 
to  prevent  inaavertent  machinery  movement  during  cleaning  or  maintenance.  In 
Golden  State  Foods,  an  employee  was  literally  ground  up  in  a  meat  blender  when 
he  went  in,  as  was  part  of  their  regular  practice,  to  clean  out  meat  stuck  at  the 
bottom.  In  Star  Scrap,  the  uncle  of  the  victim  started  a  scrap  baler,  not  knowing 
his  nephew  was  cleaning  the  machine,  thus  cutting  his  nephew  in  half.  In  California 
Poultry,  the  victim  was  crushed  to  death  In  a  large  poultry  mixer,  which  should  not 
have  been  allowed  to  operate  when  open. 

We  charged  Reliance  Steel  and  Aluminum  end  several  of  its  managers  sJier  a 
young  worker  was  assigned  to  operate  a  machine  that  normally  requires  30  days 
of  training  for  new  operators,  was  given  a  mere  three  hours  of  training,  and  then 
left  with  a  Spanish-speaking  helper.  The  victim  did  not  speak  Spanish.  A  regular 
part  of  the  operation  was  inserting  ceirdboard  at  the  pinch  point  of  steel  rolling  at 
approximately  150  feet  per  minute  onto  the  steel  recoiler.  Apparently  the  victim's 
glove  got  caught  when  he  was  trying  to  insert  the  cardboard,  and  he  was  pulled  in 
and  crushed  to  death.  Aft^r  executing  a  search  warrant,  we  found  that  Reliance's 
Insurance  company  had  given  numerous  warnings  related  to  reauirements  for 
guarding  the  device,  and  for  training.  In  addition,  another  employee  nad  previously 
been  injured  while  inserting  cardboard  on  a  similar  piece  of  equipment. 

Earlier  this  year,  we  obtained  a  grand  jury  indictment  in  Los  Angeles  charging 
manslaughter  and  felony  violations  of  the  California  hazardous  waste  control  law 
in  connection  with  a  worker  death  due  to  inhalation  of  hydrogen  sulfide  gas.  A  pulp 
and  paper  plant  of)erator  in  Los  Angeles  County  and  the  manager  of  the  plant  are 
the  aefendants  in  that  case,  which  is  currently  pending  in  our  Superior  Court.  We 
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have  alleged  that  the  worker  did  not  receive  adequate  training  and  was  not 
equipped  with  a  lifeline,  respirator  and  other  safety  eauipment,  although  the  com- 
pany and  Its  management  were  on  notice  of  the  need  for  same  when  workers  were 
exposed  to  potentiadly  fatal  hydrogen  sulfide.  This  case  vividly  illustrates  the  need 
for  the  availability  of  felony  criminal  sanctions  against  corporate  managers  as  well 
as  officers. 

We  have  obtained  jail  time  for  six  individual  defendants  in  OSHA  cases  thus  far. 
In  most  cases,  officers  or  other  individual  defendants  in  the  corporation  are  placed 
on  probation,  with  conditions  requiring  the  implementation  of  comprehensive  mjury 
and  illness  prevention  plans,  substantial  fines  imposed,  and  other  probationary  con- 
ditions tailored  to  the  circumstances.  In  a  number  of  cases,  we  have  required  de- 
fendants, as  conditions  of  probation,  to  contribute  funds  for  development  of  edu- 
cational progrsmi  to  reduce  the  likelihood  of  violations  by  other  employers.  In  a  re- 
cent prosecution  for  illegal  lead  exposures,  we  obtained  in  our  case  settlement  the 
funds  necessary  to  employ  an  occupational  epidemiologist,  industrial  hygienist,  and 
a  public  health  educator,  in  order  to  worii  on  an  18  month  occupational  lead  project 
under  the  supervision  of  the  County  Health  Department.  The  goal  of  the  project  was 
to  visit  and  inspect  approximately  100  high  risk  lead  users,  and  help  achieve  compli- 
ance with  our  govemmg  lead  standard. 

We  believe  tnese  types  of  prosecutions  have  a  substantial  deterrent  effect  that 
cannot  be  achieved  through  any  other  mechanism.  Civil  penalties  can  all  too  often 
simply  be  passed  on  as  part  of  the  cost  of  doing  business.  For  a  corporate  officer 
to  face  even  a  few  days  of  jail  time  is  generally  of  greater  consequence  than  long 
prison  sentences  for  most  criminals.  Our  belief  that  the  threat  of  jail  time  is  an  im- 
portant deterrent  Is  confirmed  by  the  statements  of  many  safety  and  health  profes- 
sionals. Employers  are  noticing  increased  enforcement  activity,  and  are  in  most 
cases  taking  the  recommendations  of  safety  engineers  and  industrial  hygienists  seri- 
ously. Also,  the  effectiveness  of  our  program  is  illustrated  by  the  pleas  of  defense 
attorneys  who  often  urge  that  their  corporate  clients  pay  civil  penalties  far  in  excess 
of  available  criminal  fines  rather  than  race  the  stigma  of  criminal  conviction. 

The  success  that  our  office  and  numerous  other  prosecutors  around  the  country 
are  having  could  be  matched  by  the  Federal  Government.  Thus  far,  however,  that 
potentifiJ  has  not  been  realized.  While  hundreds  of  cases  have  been  prosecuted  in 
the  State  of  California  since  the  state  OSHA  Act  was  passed  in  1973,  it  was  recenthr 
reported  that  only  13  cases  have  been  prosecuted  criminally  nationwide  by  the  Fed- 
eral Government  since  1971.  More  Importantly,  jail  time  has  been  imposed  only 
once  in  a  Federal  case.  Referrals  from  Fed-OSHA  to  the  Justice  Department  are  ex- 
tremely rare.  2  «.       o  /-^ 

Why  does  this  disparity  exist  between  State  and  Federal  enforcement  efforts?  One 
reason  is  the  lack  of  an  effective  criminal  investigative  unit  in  Fed-OSHA  such  a 
unit  In  Fed-OSHA,  modeled  afler  that  existing  in  Cal  OSHA,  would  significantly  in- 
crease the  likelihood  of  successful  prosecution  in  appropriate  cases.  Another  problem 
Is  the  lack  of  timely  Investigations.  The  law  shoula  be  amended  to  reduce  the  time 
for  an  employer  to  report  a  death  to  OSHA.  Notification  by  the  police  or  firefighters 
who  are  usually  quicily  called  to  the  scene,  should  be  legislatively  required,  or  at 
least  uniformly  sought  by  Fed-OSHA.  Federal  OSHA  personnel  must  respond  imme- 
diately to  workplace  deaths,  and  trained  criminal  investigators  should  be  Included 
in  the  process  whenever  there  is  reason  to  believe  a  crime  may  have  been  commit- 
ted. A  commitment  for  such  action  should  be  sought  from  Fed-OSHA,  and  adequate 
funding  must  of  course  be  provided  for  staffing. 

Most  importantly,  the  law  should  be  strengthened  to  broaden  the  scope  of  its  cov- 
erage beyond  willful  violations  that  result  in  death,  and  to  impose  effective  criminal 
sanctions.  Under  existing  law,  only  a  willful  violation  resulting  in  death  may  be 
prosecuted.  Even  if  a  conviction  is  obtained,  the  maximum  term  of  imprisonment 
18  six  months.  This  is  a  sharp  contrast  to  other  health  and  welfare  statutes,  such 
as  the  Resource  Conservation  and  Recovery  Act  of  1976,  where  the  punishment  for 
knowingly  disposing  of  hazardous  wastes  that  places  another  person  in  an  imminent 
danger  of  deatn  or  serious  bodily  Injury  is  up  to  five  years  in  prison.  ^ 

S.  575  extends  the  coverage  of  tne  Act  and  strengthens  its  sanctions.  This  wiU 
increase  the  prophylactic  effect  of  the  Act,  and  assure  that  consequences  flow  from 
the  action,  or  failure  to  act,  of  the  employer,  rather  than  the  fortuitous  fact  there 
was  no  death.  S.  575  also  increases  penalties  to  a  level  so  that  a  violation  will  be 
treated  seriously  by  courts  and  prosecutors. 


»The  failure  to  efTectively  use  criminal  sanctions  at  the  Federal  level  was  well  described  in 
a  1988  House  Report  aptly  entitled  "Getting  Away  with  Murder  In  The  Workplace:  OSHA's 
Nonuse  of  Criminal  Penalties  for  Safety  Violations,"  H.  Rept.  38,  Oct.  4,  1988. 

3  42  U.S.C.  Sec.  6928(a). 
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Most  importantly,  increased  penalties  will  send  a  message  to  employers  who  are 
weiring  tneir  potential  liability  against  their  financial  bottom  line  when  deciding 
whether  to  invest  in  safety. 

And,  contrary  to  the  arguments  of  some,  providing  significant  criminal  penalties 
will  not,  in  my  view,  undermine  OSHA  by  making  employers  unwilling  to  cooperate 
in  departmental  inspections.  This  has  not  been  our  experience  in  California,  nor 
that  of  the  Federal  agencies  involved  in  the  enforcement  of  environmental  laws. 

In  the  long  run,  deterring  unsafe  working  conditions  by  providing  meaningful 
sanctions  is  not  only  the  fair  thing  to  do,  but  it  is  also  cost  effective.  I  look  forward 
to  seeing  the  Federal  law  appropriately  strengthened,  and  I  add  my  voice  to  those 
testifying  in  support  of  S.  575. 

Senator  Metzenbaum.  Thank  you  very  much.  I  do  have  a  few 
questions,  but  I  must  tell  you  that  every  time  I  attend  one  of  these 
hearings  on  the  failure  to  prosecute  employers  for  willful  causing 
of  death  or  injury  to  an  employee,  or  total  disregard  for  the  safety 
of  the  individual,  I  remember  an  earlier  hearing  that  I  chaired.  For 
9  years,  OSHA  had  been  working  on  a  "lockout  tagout"  standard, 
but  they  still  had  not  issued  it.  I  heard  testimony  from  the  wife  of 
a  worker  who  was  crushed  by  an  elevator  he  was  working  on  be- 
cause that  standard  was  not  in  place. 

I  remember  then  asking  an  OSHA  representative,  don't  vou  have 
a  sense  of  embarrassment?  How  could  you  go  home  and  face  your 
family  that  night,  knowing  that  you  had  not  done  anything  for  9 
years? 

But  I  must  tell  you  that  I  have  a  sense  of  embarrassment  that 
this  administration  is  not  here,  demanding  we  pass  this  legislation. 
That  is  where  they  ought  to  be. 

Ms.  Eilar,  OSHA's  records  indicate  that  before  the  incident  in- 
volving your  brother,  American  Bumper  had  disconnected  the  wir- 
ing to  the  stamping  press  monitor.  Why  would  the  company  have 
disconnected  a  safety  device  and,  if  you  know,  what  effect  did  it 
have  on  your  brother's  safety? 

Ms.  EiLAR.  Sir,  the  brake  monitor  is  a  safety  device,  a  safety 
valve,  and  when  it  detects  problems  within  the  brake  lining  or  the 
brake  clutch,  it  will  shut  the  press  off;  it  will  cycle  one  or  two  times 
in  production  and  then  shut  it  off  automatically. 

They  override  or  "jump"  that  monitor,  and  they  allow  employees 
to  run  production  in  danger.  They  know  that  the  monitor  is  detect- 
ing that  there  is  a  problem,  and  they  are  forbidding  it  from  doing 
its  intended  purpose,  which  is  to  protect  the  workers. 

Senator  Metzenbaum.  What  has  American  Bumper  done  to 
make  sure  this  kind  of  accident  never  happens  again,  if  you  know? 

Ms.  Eilar.  I  do  not  think  they  have  done  anything.  It  is  obvious 
from  its  subsequent  violations  that  the  problems  still  exist  and  that 
management  condones  that  type  of  behavior;  that  they  instruct 
their  employees  to  endanger  themselves  to  put  out  more  parts. 

Senator  Metzenbaum.  Mr.  Rodriguez,  I  do  not  know  if  your 
health  makes  it  possible  for  you  to  respond,  but  how  is  your  health 
today,  and  are  you  able  to  work? 

Mr.  Gould.  I  will  answer  that  on  his  behalf  He  appears  not  able 
to  respond.  As  part  of  the  prosecution  case,  he  was  taken  up  to 
Harvard;  he  was  examined  there,  and  he  was  found  to  be  perma- 
nently brain-damaged.  The  mercury  poisoning  which  is  in  his  body 
has  given  him  permanent  tremors.  He  has  permanent  pain 
throughout  his  body.  He  cannot  walk  any  longer. 
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This  man  may  look  considerably  older  to  you,  but  he  is  only  in 
his  early  50's,  and  his  life  is  just  devastated.  He  almost  destroyed 
his  relationship  with  his  family  because  of  the  "mad  hatter"  syn- 
drome; he  became  violent,  and  he  needed  psychiatric  care.  His  con- 
dition, Senator,  is  awful. 

Senator  Metzenbaum.  If  the  Federal  Government  could  pros- 
ecute for  serious  bodily  injuries  do  you  think  the  Pymm  brothers 
would  be  walking  free  today? 

Mr.  Gould.  Absolutely  not.  If  the  law  is  enhanced  with  the  legis- 
lation that  you  and  Senator  Kennedy  have  proposed  that  is  before 
this  committee,  we  will  see  proper  prosecution  of  these  cases. 

The  State  laws  are  not  sufficient.  I  also  urge  you,  Senator,  to 
consider  the  fact  that  in  order  for  people  like  Vidal  Rodriguez  to 
live  any  kind  of  a  life  after  they  have  been  severely  damaged,  they 
cannot  live  on  workmen's  compensation  benefits.  We  need  Federal 
legislation  that  preempts  the  State  exclusivity  to  workmen's  com- 
pensation benefits.  They  should  at  least  be  entitled  to  be  com- 
pensated the  same  way  as  a  victim  of  an  automobile  accident  is 
compensated.  Why  put  them  in  a  special  category  because  they  are 
honest  American  working  people  and  say,  well,  you  were  not  hurt 
on  the  highways.  You  were  hurt  on  the  job,  so  you  have  to  live  on 
a  pittance — even  if  it  was  due  to  willful  conduct  on  the  part  of  your 
employer.  We  are  not  suggesting  anything  other  than  in  those 
cases  where  there  is  a  successful  criminal  prosecution.  Federal  law 
should  preempt  the  exclusivity  of  the  workmen's  compensation  ben- 
efits so  that  Mr.  Rodriguez  and  his  family  can  try,  with  the  help 
of  the  money  that  is  recovered  for  them,  to  lead  some  kind  of  a  life. 

Senator  Metzenbaum.  Mr.  Delaney,  the  Chamber  of  Commerce 
claims  that  if  we  strengthen  OSHA's  criminal  provisions,  employers 
would  hesitate  to  cooperate  with  OSHA,  and  inspections  would  be- 
come much  more  adversarial.  With  your  strong  criminal  enforce- 
ment program  in  Los  Angeles,  have  you  found  that  to  be  the  case? 
How  many  inspections  has  your  department  participated  in,  and 
how  many  times  has  an  employer  demanded  a  warrant? 

Mr.  Delaney.  Mr.  Chairman,  I  have  heard  that  argument  ad- 
vanced by  the  Chamber  and  by  others,  but  I  must  tell  you  that  our 
experience,  which  now  spans  more  than  8  years  in  Los  Angeles,  is 
that  that  is  a  very  rare  occasion  indeed.  I  believe  there  has  been 
one  instance  in  wnich  a  question  arose  about  access  following  one 
of  our  "rollouts,"  as  we  call  them,  where  an  investigator  goes  out 
when  there  is  a  worker  death  or  a  serious  traumatic  injury,  and 
we  seek  access  to  a  plant  or  facility  so  that  we  can  initiate  our  in- 
vestigation, because  frankly,  we  have  found  that  it  is  a  lot  more  ef- 
fective if  we  can  get  people's  statements  immediately  and  if  we  can 
see  the  site,  and  so  on.  But  I  must  tell  you  that  has  not  been  our 
experience  in  Los  Angeles.  I  think  this  may  sound  good  in  theory, 
but  I  think  it  was  Justice  Holmes  who  said  that,  'The  life  of  the 
law  is  experience,"  and  our  experience  has  not  been  that. 

Besides  which  in  your  opening  statement,  you  referred  to  the  en- 
vironmental regime  which  EPA  enforces.  I  think  everyone  in  the 
regulated  community  knows  about  RCRA,  knows  about  the  crimi- 
nal enforcement  provisions  of  the  Clean  Air  Act  and  the  Clean 
Water  Act,  and  yet  on  very  rare  occasions  I  daresay  is  it  that  in- 
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specters  cannot  gain  access  because  of  concerns  about  criminal 
prosecution. 

So  I  think  that  is,  not  to  put  too  fine  a  point  on  it,  a  myth,  a 
chimera,  if  you  will,  that  would  not  be  realized  in  practice. 

Senator  Metzenbaum.  Thank  you,  Mr.  Delaney. 

Senator  Wellstone. 

Opening  Statement  of  Senator  Wellstone 

Senator  Wellstone.  Thank  you,  Mr.  Chairman. 

I  asked  the  chairman  if  he  would  yield  for  a  moment  because 
first  of  all,  Ms.  Eilar,  I  want  to  apologize  for  not  being  here  in  time 
to  hear  your  testimony.  Colin  McGinnis,  who  works  for  me,  says 
that  it  was  eloquent  and  powerful,  and  Grod  knows  it  should  be  im- 
portant. And  I  quite  agree  with  Senator  Metzenbaum,  and  I  am 
sure  that  I  am  at  least  a  cosponsor  of  this  legislation.  I  am  a  little 
newer  to  the  Senate,  but  I  have  a  lot  of  admiration  for  the  work 
that  Senator  Metzenbaum  does,  and  I  think  this  administration 
should  make  this  a  priority. 

That  sounds  like  rhetoric.  Everybody  in  politics  always  talks 
about  making  something  a  priority.  But  the  point  is,  I  am  quite 
sure  if  it  were  the  sons  and  daughters  of  professional,  upper  middle 
class,  upper  income  Americans  who  were  working  under  these 
kinds  of  conditions,  there  would  be,  Mr.  Chairman  and  hue  and 
cry,  and  immediately — immediately — we  would  pass  the  kind  of 
legislation  we  needed  to  pass  to  provide  protection. 

I  guess  I  just  want  to  make  a  comment  above  and  beyond  thank- 
ing each  of  the  panelists,  since  I  have  to  go  to  a  gathering  on  edu- 
cation that  I  made  a  commitment  to  1  month  ago.  It  strikes  me, 
listening  to  this,  that  the  problem  with  modest  civil  penalties,  Mr. 
Chairman,  is  that  it  is  just  from  the  point  of  view  of  some  busi- 
nesses— let  us  not  lump  everyone  together,  but  unfortunately,  to 
some  management,  it  is  just  another  cost  of  doing  business.  That 
is  all  it  is.  And  really,  the  only  way  to  make  some  of  these  compa- 
nies think  twice  is  when  we  have  some  real  teeth,  and  that  means 
some  criminal  penalties.  I  mean,  there  is  simply  no  other  alter- 
native. We  want  to  reward  companies  that  are  good  managers  and 
care  about  their  employees — and  thankfully,  there  are  plenty  of 
those — but  what  you  all  have  described  is  simply  appalling  and  has 
nothing  to  do  with  the  way  I  think  the  vast  majority  of  people 
think  about  the  United  States  of  America. 

This  morning,  in  our  health  care  hearing,  Mr.  Chairman,  people 
kept  talking  about  universal  health  care  coverage,  and  this  is  an 
idea  whose  time  has  come,  and  timing  is  everything,  and  it  is  an 
idea  whose  time  has  come. 

Hasn't  the  time  come  for  this  legislation  to  be  passed  and  en- 
acted into  law? 

Senator  Metzenbaum.  The  time  is  long  past  due,  long  past. 

Senator  Wellstone.  My  God.  What  else  does  it  take?  I  mean, 
are  we  going  to  have  people  coming,  year  after  year,  saying  this? 
Your  voices  are  so  powerful  and  so  important. 

Well,  thank  you. 

Senator  Metzenbaum.  Thank  you.  Senator  Wellstone.  Your  voice 
is  a  strong  one,  and  your  support  is  much  appreciated. 
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I  want  to  thank  the  members  of  this  panel.  You  have  been  ex- 
tremely helpful,  and  I  commit  to  you  that  I  am  going  to  do  my 
damndest  to  move  this  legislation.  And  the  administration,  who  I 
know  has  people  in  the  audience,  ought  to  know  that  when  they 
need  my  vote,  they  had  better  tell  me  where  they  are  on  this  OSHA 
reform  package  before  they  are  going  to  get  that  vote. 

Thank  you  very  much. 

Our  next  witness  is  John  C.  Keeney,  acting  assistant  attorney 
general.  Criminal  Division,  United  States  Department  of  Justice. 

Mr.  Keeney,  I  want  to  welcome  you  to  this  hearing.  We  appre- 
ciate your  being  with  us.  You  have  heard  me  make  some  state- 
ments about  the  administration,  and  vou  are  speaking  for  the  ad- 
ministration, but  I  also  know  that  wnen  you  come  here  to  speak 
for  the  administration,  you  are  told  which  road  to  go  down  and 
which  road  not  to  go  down.  So  the  comments  that  I  made  pre- 
viously concerning  my  views  with  reference  to  the  administration's 
positions  on  this  subject  are  not  applicable  to  you.  We  are  very 
happy  to  welcome  you,  sir,  and  are  pleased  that  you  are  with  us 
this  afternoon. 

Please  proceed. 

STATEMENT  OF  JOHN  C.  KEENEY,  ACTING  ASSISTANT  ATTOR- 
NEY GENERAL,  CRIMINAL  DIVISION,  UNITED  STATES  DE- 
PARTMENT OF  JUSTICE,  WASHINGTON,  DC,  ACCOMPANIED 
BY  BENEVA  WEINTRAUB 

Mr.  Keeney.  Thank  you  for  your  generous  and  understanding 
statement,  Senator. 

Senator,  I  have  with  me,  if  you  don't  mind,  Beneva  Weintraub, 
who  may  be  able  to  answer  some  of  the  more  technical  questions 
that  I  cannot. 

Let  me  say  I  am  happy  to  be  here  today  to  testify  on  behalf  of 
the  Department  of  Justice  on  the  criminal  provisions  of  S.  575. 

As  the  agency  with  responsibility  for  enforcement  of  OSHA's 
criminal  provisions,  the  Department  of  Justice  has  a  keen  interest 
in  ensuring  that  the  criminal  provisions  of  the  OSHA  Act  are  both 
appropriate  and  effective. 

Mr.  Chairman,  I  would  ask  that  my  statement  be  admitted  in  its 
entirety,  and  I  will  just  hit  some  of  the  highlights. 

Senator  Metzenbaum.  Without  objection,  it  will  be  included,  Mr. 
Keeney. 

Mr.  Keeney.  I  am  here  today  to  comment  on  how  the  Depart- 
ment of  Justice,  as  the  agency  responsible  for  criminal  litigation, 
views  the  provisions  of  the  bill  as  fitting  into  the  broad  context  of 
Federal  criminal  law.  The  appropriateness  of  these  provisions  from 
the  point  of  view  of  OSHA  policy,  including  its  impact  on  civil  in- 
vestigations, is  a  matter  that  remains  under  review  by  the  Depart- 
ment of  Labor. 

Turning  to  the  provisions,  first,  the  increase  in  criminal  pen- 
alties. S,  575  would  increase  penalties  for  the  current  criminal  of- 
fenses under  OSHA,  particularly  the  principal  OSHA  criminal  stat- 
ute, which  contains  the  criminal  penalties  for  willful  violation  of  an 
OSHA  standard  which  causes  death  to  an  employee.  The  bill  would 
change  the  maximum  period  of  imprisonment  authorized  from  6 
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months  for  a  first  offense  and  1  year  for  a  repeat  offense  to  10 
years  for  a  first  offense  and  20  years  for  a  subsequent  offense. 

The  Department  of  Justice  would  welcome  an  increase  in  the 
maximum  period  of  incarceration  available  for  violations  of  29 
U.S.C.  Section  666(e).  Because  both  willful  conduct  and  the  death 
of  a  human  being  are  involved,  cases  referred  for  prosecution  under 
this  statute  are  inherently  serious. 

Turning  to  the  fine  language,  S.  575  would  change  the  existing 
statutory  language  to  provide  for  a  fine  in  accordance  with  Section 
3571  of  Title  18  of  the  United  States  Code.  Section  3571  is  the  fine 
provision  in  the  Sentencing  Reform  Act  of  1984  which  applies  to  all 
Federal  offenses.  This  general  fine  statute  is  currently  applicable 
to  OSHA  offenses  and  provides  for  fines  higher  than  those  specified 
in  the  current  OSHA  statute.  For  this  reason,  the  bill  would  make 
no  substantive  change  in  the  applicable  fine.  It  would,  however, 
more  accurately  reflect  the  applicable  law  and  eliminate  a  potential 
source  of  confusion.  In  the  interest  of  clarity,  the  Department  of 
Justice  supports  this  provision. 

Criminal  penalties  for  corporate  officials  and  supervisors — this 
has  been  a  problem  for  us  in  our  prosecutive  endeavors.  The 
present  criminal  statute  refers  to  any  employer  who  willfully  vio- 
lates the  standard.  This  bill  would  add  the  phrase,  "or  any  officer, 
management  official  or  supervisor  having  direction,  management, 
control  or  custody  of  any  place  of  emplojrment." 

There  has  been  considerable  dispute  in  the  courts  on  whether 
and  under  what  circumstances  culpable  individuals  may  be  con- 
victed of  violating  the  statute,  particularly  where  the  employer  is 
a  corporation.  Our  view  that  culpable  individuals  who  may  not 
themselves  be  employers  within  the  meaning  of  the  OSHA  Act  are 
nevertheless  subject  to  criminal  prosecution  under  the  general  aid- 
ing and  abetting  statute  has  not  prevailed,  unfortunately,  in  some 
Federal  courts. 

We  would  support  a  provision  that  makes  it  clear  that  individ- 
uals who  are  responsible  for  the  prohibited  conduct  are  included 
within  the  scope  of  the  statute  regardless  of  whether  the  individ- 
uals are  themselves  technically  employers  within  the  meaning  of 
the  statute. 

Next,  the  proposed  "serious  bodily  injury"  offense.  The  bill  would 
create  a  new  criminal  offense  for  a  willftil  violation  of  an  OSHA 
standard  which  causes  serious  bodily  injury  to  an  employee,  but 
does  not  cause  death  to  any  employee.  The  bill  would  also  extend 
potential  criminal  liability  to  individual  managers  and  supervisors 
who  are  responsible  for  willful  violations  which  cause  such  injury. 

The  bill,  S.  575,  contains  a  definition  of  "serious  bodily  injury." 
A  number  of  Federal  criminal  statutes  have  similar  definitions  of 
bodily  injury,  and  these  existing  statutory  definitions,  which  I  have 
set  forth  in  my  statement,  provide  workable  standards  under  which 
a  jury  can  be  instructed  and  decide  the  issue  of  fact.  We  are  aware 
of  no  successful  challenge  to  standards  of  this  type  on  grounds  of 
unconstitutional  vagueness.  Similar  legal  standards  are  well-estab- 
lished in  the  case  law  and  present  no  significant  legal  problems  in 
criminal  prosecutions. 

Accordingly,  from  the  standpoint  of  Federal  law  enforcement,  the 
Department  of  Justice  would  nave  no  difficulty  in  enforcing  a  new 
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criminal  offense  for  willful  conduct  which  causes  serious  bodily  in- 
jury, with  extending  criminal  liability  to  that  offense  to  culpable  in- 
dividuals, nor  with  the  definition  of  serious  bodily  injury  in  S.  575. 

Senator  Metzenbaum.  You  say  you  would  have  no  difficulty 

Mr.  Keeney.  We  have  no  difficulty  from  an  enforcement  stand- 
point, Senator.  I  am  not  speaking  for  the  administration  on  wheth- 
er or  not  we  would  support  the  legislation.  But  if  you  enact  the  leg- 
islation, these  particular  provisions  would  create  no  enforcement 
problems  for  us.  We  would  be  able  to  enforce  the  statute  if  you 
enact  it. 

Senator  METZEiSfBAUM.  When  is  the  Deoartment  going  to  be  pre- 
pared to  take  a  position  on  the  legislation? 

Mr.  KEE^fEY.  Senator,  we  are  in  a  difficult  position.  As  you  your- 
self have  pointed  out,  the  primary  responsibility  for  OSHA  is  in  the 
Department  of  Labor,  and  the  Department  of  Labor's  efforts  in  en- 
forcement are  largely  in  the  civil  area,  and  we  have  to  defer  to 
them  on  the  policy  issue  involved,  Senator. 

Senator  Metzenbaum.  I  have  great  respect  for  the  Secretary  of 
Labor  and  the  Attorney  General,  but  I  am  very  disappointed  at  this 
point  that  both  departments  are  not  here  strongly  supporting  this 
legislation.  I  expect  them  to  be  here  soon. 

Please  proceed. 

Mr.  Keeney.  Turning  now.  Senator,  to  the  preemption  issue 
which  has  been  discussed  here  todav,  the  anti-preemption  provision 
appears  to  be  addressed  to  a  problem  which  arose  in  some  State 
criminal  cases  involving  deaths  and  injuries  related  to  workplace 
sajfety.  We  support  the  intent  of  this  provision,  and  Mr.  Chairman, 
we  would  be  happy  to  work  with  your  staff,  have  our  staff  work 
with  your  staff  to  address  some  of  the  problems  we  see  in  carrying 
out  the  intent  and  providing  some  technical  assistance  on  language 
which  we  think  would  be  helpful  in  effectuating  the  intent  of  your- 
self and  the  committee.  If  that  would  be  useful,  we  would  be  very 
happy  to  do  it. 

Mr.  Chairman,  I  appreciate  vour  consideration.  It  has  been  a 
pleasure  to  be  with  you  here  today,  and  if  you  have  any  questions, 
I  will  try  to  answer  them. 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Keeney.  We 
appreciate  you  being  with  us. 

In  a  1992  report,  the  inspector  general  of  the  Department  of 
Labor  concluded  that,  "It  should  not  be  necessary  for  a  fatality  to 
take  place  before  criminal  penalties  are  considered."  Do  you  agree 
with  that  conclusion? 

Mr.  Keeney.  I  agree  with  it  generally,  yes,  sir. 

Senator  Metzenbaum.  In  fact,  don't  our  mine  safety  and  environ- 
mental laws  permit  prosecution  even  in  the  absence  of  a  fatality? 

Mr.  Keeney.  Yes,  sir. 

Senator  Metzenbaum.  Some  in  the  business  community  have 
claimed  that  if  we  pass  the  bill,  the  Government  will  be  throwing 
employers  in  jaiil  even  for  technical  violations  that  pose  no  risk  to 
the  workers.  In  reality,  isn't  it  very  difficult  to  prove  a  criminal  vio- 
lation under  the  OSHA  Act? 

Mr.  Keeney.  It  creates  some  difficulty,  ves,  sir. 

Senator  Metzenbaum.  I  was  ^oing  to  elaborate  and  say  the  Gov- 
ernment has  to  prove  that  the  violation  was  willful,  that  it  involved 
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the  violation  of  a  specific  standard,  that  the  violation  caused  death, 
or  if  the  bill  is  enacted,  serious  bodily  injury  to  a  worker;  the  Gov- 
ernment has  to  prove  all  of  those  things  beyond  a  reasonable  doubt, 
so  that  makes  a  pretty  difficult  challenge  to  the  Government,  does 
it  not? 

Mr.  Keeney.  It  is  a  pretty  difficult  challenge,  yes,  sir. 

Senator  Metzenbaum.  Only  one  employer  has  ever  served  jail 
time  for  a  criminal  OSHA  violation  as  indicated  by  that  chart.  By 
contract,  488  individuals  have  served  jail  time  for  violating  envi- 
ronmental laws.  As  a  matter  of  Federal  policy,  do  you  think  that 
makes  any  sense? 

Mr.  Keeney.  Well,  it  does  not.  Senator,  and  in  this  regard  I 
might  give  you  the  statistics  we  have  with  respect  to  the  number 
of  criminal  referrals  we  get  in  the  OSHA  area.  I  will  read  them  to 
you,  or  I  can  give  them  to  you  for  the  record. 

Senator  Metzenbaum.  If  you  could  submit  those  for  the  record, 
I  would  appreciate  it. 

Mr.  Keeney.  Yes. 

[Information  of  Mr.  Keeney  follows:] 

Statistics  of  Number  of  Criminal  Referrals  of  the  Department  of  Justice 

IN  Prosecuting  OSHA 

During  the  past  4  fiscal  years  OSHA  has  referred  49  cases  to  the  Department. 
By  fiscal  year  the  breakdown  is  as  follows: 

— Fiscal  year  1989:  7  referrals  (4  were  declined;  3  convictions); 

— Fiscal  year  1990:  14  referrals  (9  were  declined;  3  resulted  in  convictions;  1  re- 
sulted in  pretrial  diversion  with  restitution  and  costs  to  OSHA;  1  resulted  in  an  ac- 
quittal); 

— Fiscal  year  1991:  16  referrals  (7  were  declined;  4  resulted  in  convictions;  and 
5  are  still  pending); 

— Fiscal  year  1992:  7  referrals  (1  case  declined;  6  are  still  pending);  and 

— Fiscal  year  1993:  5  referrals  (pending). 

Senator  Metzenbaum.  Should  we  protect  Americans  from  toxic 
hazards  only  when  they  are  out  on  the  street,  and  not  when  they 
walk  through  the  door  of  their  workplaces?  Don't  you  think  we 
have  some  obligation  to  the  workers  of  this  country  to  protect  them 
in  the  workplace? 

Mr.  Keeney.  Senator,  as  a  general  proposition,  I  agree  with  you. 

Senator  Metzenbaum.  My  last  question.  I  understand  there  is  a 
special  unit  in  the  Justice  Department  for  the  prosecution  of  envi- 
ronmental crimes.  How  big  is  it?  Is  there  a  comparable  office  for 
OSHA  crimes,  and  if  not,  why  not? 

Mr.  Keeney.  Well,  one  thing  is  the  referrals.  The  referrals  are 
not  very  numerous.  Senator.  It  might  be  useful  just  to  mention  that 
so  far  in  fiscal  1993,  we  have  had  five  criminal  referrals  under 
OSHA.  I  am  not  in  the  environmental  division,  so  I  do  not  know 
how  many,  but  I  know  enough  about  their  operation  to  know  that 
they  are  many  times  this. 

Last  year,  fiscal  1992,  we  had  seven  referrals.  In  fiscal  1991,  we 
had  16.  We  do  not  get  that  many  referrals,  so  based  upon  the  refer- 
rals we  get,  we  think  we  have  an  adequate  prosecutive  setup. 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Keeney. 

Mr.  Keeney.  Thank  you.  Senator. 

[The  prepared  statement  of  Mr.  Keeney  follows:] 
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Prepared  Statement  of  John  C.  Keeney 

I  am  happy  to  be  here  today  to  testiiy  on  behalf  of  the  Department  of  Justice  on 
the  criminal  provisions  of  S.  575,  the  Comprehensive  Occupational  Safety  and 
Health  Reform  Act.  As  the  agency  with  responsibility  for  enforcement  of  OSHA's 
criminal  provisions,  the  Department  of  Justice  has  a  keen  interest  in  ensuring  that 
criminal  provisions  of  the  OSHA  Act  are  both  appropriate  and  efTective. 

I  am  here  today  to  comment  on  how  the  Department  of  Justice,  as  the  agency  re- 
sponsible for  criminal  litigation,  views  the  provisions  of  the  bill  as  fitting  into  the 
broad  context  of  Federal  criminal  law.  The  appropriateness  of  these  provisions  from 
the  point  of  view  of  OSHA  policy,  including  its  impact  on  civil  investigations,  is  a 
matter  that  remains  under  review  by  the  Department  of  Labor. 

Specifically,  I  would  like  to  direct  my  remarks  today  to  the  following  provisions 
of  the  bill: 

(1)  Increases  in  the  maximum  period  of  imprisonment  for  existing  OSHA  offenses 
and  changes  in  the  language  deflning  the  applicable  fines; 

(2)  Provisions  relating  to  the  potential  criminal  liability  of  corporate  officials  and 
supervisors  who  willfully  violate  OSHA  safety  standards; 

(3)  The  proposed  new  criminal  offense  for  willful  violations  of  OSHA  standards 
which  cause  "serious  bodily  iryury"  to  an  employee; 

(4)  The  anti-preemption  provision  precluding  Federal  preemption  of  state  criminal 
prosecutions  for  offenses  involving  aeath  and  serious  injuries  to  employees  in  the 
workplace. 

increase  in  criminal  penalties 

S.  575  would  increase  the  penalties  for  the  current  criminal  offenses  under  OSHA, 
particularly  the  principal  OSHA  criminal  statute,  29  U.S.C.  Sec.  666(e)  .  Section 
666(e)  contains  the  criminal  penalties  for  a  willful  violation  of  an  OSHA  standard 
which  causes  death  to  any  employee.  The  bill  would  change  the  maximum  period 
of  imprisonment  authorized  from  six  months  for  a  first  offense  and  one  year  for  a 
repeat  offense  to  10  years  for  a  first  offense,  and  20  years  for  a  subsequent  offense. 

The  Department  of  Justice  would  welcome  an  increase  in  the  maximum  period  of 
incarceration  available  for  violations  of  29  U.S.C.  Sec.  666(e).  Because  botn  willful 
conduct  and  the  death  of  a  human  being  are  involved,  cases  referred  for  prosecution 
under  this  statute  are  inherently  serious.  Misdemeanor  penalties  simply  do  not  ade- 
quately reflect  the  gravity  of  these  offenses.  In  addition,  an  increase  in  the  maxi- 
mum period  of  imprisonment  to  a  felony  level  could  have  the  positive  effect  of  in- 
creasing the  allocation  of  prosecutorial  resources  to  OSHA  prosecutions.  For  these 
reasons,  the  Department  of  Justice  supports  an  increase  in  the  maximum  period  of 
imprisonment  authorized  for  a  violation  of  29  U.S.C.  Sec.  666(e). 

changes  in  fine  language 

S.  575  would  also  change  the  existing  statutory  language  to  provide  for  a  "fine 
in  accordance  with  section  3571  of  title  18,  United  States  Code."  Section  3571  of  title 
18  is  the  fine  provision  in  the  Sentencing  Reform  Act  of  1984,  which  aoplies  to  all 
Federal  ofTenses.  This  general  Federal  fine  statute  is  currently  applicable  to  OSHA 
offenses,  and  provides  for  fines  higher  than  those  specified  in  the  current  OSHA 
statute. 

For  this  reason,  the  bUl  would  make  no  substantive  change  in  the  applicable  fine. 
It  would,  however,  more  accurately  reflect  the  applicable  law  and  eliminate  a  poten- 
tial source  of  confusion.  In  the  interest  of  clarity,  the  Department  of  Justice  sup- 
ports this  provision. 

criminal  penalties  for  corporate  officl\ls  and  supervisors 

The  present  criminal  statute  at  29  U.S.C.  Sec.  666(e)  refers  to  "any  employer"  who 
willftilly  violates  a  standard.  This  bill  would  add  the  phrase  "or  any  oflicer,  manage- 
ment official,  or  supervisor  having  direction,  management,  control,  or  custody  of  any 
place  of  employment." 

There  has  been  considerable  dispute  in  the  courts  on  whether  and  under  what  cir- 
cumstances culpable  individuals  may  be  convicted  of  violating  29  U.S.C.  Sec  666(e), 
particularly  where  the  "employer"  is  a  corporation.  Our  view  that  culpable  individ- 
uals who  may  not  themselves  be  "employers"  within  the  meaning  of  the  OSHA  Act 
are  nevertheless  subject  to  criminal  prosecution  under  the  general  aiding  and  abet- 
ting statute  (18  U.S.C.  Sec.  2),  has  not  prevailed  in  some  Federal  courts. 

We  would  support  a  provision  which  makes  it  clear  that  individuals  who  are  re- 
sponsible for  the  prohibited  conduct  are  included  within  the  scope  of  the  statute,  re- 
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gardless  of  whether  the  individuals  are  themselves  technically  "employers"  within 
the  meaning  of  the  statute.  Otherwise,  when  the  employer  is  a  corporation,  the  very 
individuals  whose  willftil  conduct  caused  the  corporate  employers  violation  would 
themselves  be  shielded  from  eiccountability  for  their  actions  under  the  criminal  laws, 
while  an  employer  who  is  a  sole  proprietor  would  be  fully  subject  to  prosecution  for 
precisely  the  same  conduct.  Moreover,  the  sole  proprietor  would  be  subject  to  pos- 
sible imprisonment,  while  a  corporate  violator  would  not.  For  reasons  of  fairness 
and  accountability,  we  support  placing  responsibility  under  the  criminal  law  on 
those  persons  in  authority,  corporate  or  individual,  whose  willful  violation  of  OSHA 
standards  causes  the  harm.  We  would  like  to  confer  with  the  subcommittee  staff 
and  the  Department  of  Labor  about  whether  the  bill's  language  best  achieves  this 
goal. 

PROPOSED  "SERIOUS  BODILY  INJURY"  OFFENSE 

The  bill  would  create  a  new  criminal  offense  for  a  willful  violation  of  an  OSHA 
standard  which  causes  "serious  bodily  injury  to  any  employee  but  does  not  cause 
death  to  any  employee."  The  bill  also  would  extend  potential  criminal  liability  to  in- 
dividual managers  and  supervisors  who  are  responsible  for  willftil  violations  which 
cause  such  injury.  S.  575  would  define  "serious  Dodily  injury"  as  "bodily  injury  that 
involves— (A)  a  substantial  risk  of  death;  (B)  protracted  unconsciousness;  (C)  pro- 
tracted and  obvious  physical  disfigurement;  or  (D)  protracted  loss  or  impairment  of 
the  function  of  a  bodily  member,  organ,  or  mental  faculty." 

A  number  of  Federal  criminal  statutes  contain  a  definition  of  serious  bodily  in- 
jury. Among  these  are  18  U.S.C.  Sec.  247  (obstruction  of  free  exercise  of  religious 
beliefs),  18  U.S.C.  Sec.  1365  (tampering  with  consumer  products),  21  U.S.C.  Sec.  802 
(definition  for  purpose  of  the  drug  abuse  statutes),  18  U.S.C.  Sec.  1864  (hazardous 
on  injurious  devices  on  Federal  land),  18  U.S.C.  Sec.  831  (prohibited  transactions 
inv9lving  nuclear  materials),  and  18  U.S.C.  Sec.  2245  (definition  for  purposes  of 
statutes  governing  sexual  abuse  offenses  in  areas  of  Federal  territorial  jurisdiction). 
These  definitions  are  not  all  identical,  but  are  reasonably  similar  to  each  other  and 
to  the  definition  proposed  in  this  bill.  For  example,  18  U.S.C.  Sec.  2245,  is  typical 
and  provides  as  follows: 

(4)  the  term  "serious  bodily  iiyury"  means  bodily  injury  that  involves  a  substantial 
risk  of  death,  unconsciousness,  extreme  physical  pain,  protracted  and  obvious  dis- 
figurement, or  protracted  loss  or  impairment  of  the  ftinction  of  a  bodily  member, 
organ,  or  mental  faculty;  18  U.S.C.  Sec.  2245(4). 

These  existing  statutory  definitions  provide  workable  standards  under  which  a 
jury  can  be  instructed  and  decide  the  issue  of  fact.  We  are  aware  of  no  successful 
challenge  to  standards  of  this  type  on  grounds  of  unconstitutional  vagueness.  Simi- 
lar legal  standards  are  well  established  in  the  case  law,  see,  e.g.,  United  States  v. 
Johnson,  637  F.ed  1224,  1246  (9th  Cir.  1980),  and  present  no  significant  legal  prob- 
lems in  criminal  prosecutions. 

Accordingly,  from  the  standpoint  of  Federal  law  enforcement,  the  Department  of 
Justice  would  have  no  difficulty  in  enforcing  a  new  criminal  offense  for  willful  con- 
duct which  causes  serious  bodily  injury,  with  extending  criminal  liability  for  that 
offense  to  culpable  individuals,  nor  with  the  definition  of  "serious  bodily  Lniury,  with 
extending  criminal  liability  for  that  offense  to  culpable  individuals,  nor  with  the  def- 
inition 01  "serious  bodily  mjury"  in  S.  575.  However,  we  must  defer  to  the  Depart- 
ment of  Labor  with  respect  to  how  this  provision  would  affect  its  safety  and  health 
progreuns. 

PREEMPTION  ISSUE 

S.  575  contains  a  provision  which  states  that:  Nothing  in  the  Act  shall  preclude 
State  and  local  law  enforcement  agencies  from  conducting  criminal  prosecutions  in 
accordance  with  the  laws  of  such  State  or  locality. 

This  anti-preemption  provision  appears  to  be  addressed  to  a  problem  which  arose 
in  some  State  criminal  cases  involving  deaths  and  injuries  related  to  workplace  safe- 
ty. We  support  the  intent  of  this  provision.  We  would  be  happy  to  provide  some 
technical  assistance  on  the  language  if  that  would  be  useful  to  the  subcommittee. 

It  has  been  a  pleasure  to  be  with  you  here  today.  At  this  time,  I  will  take  any 
questions. 

Senator  Metzenbaum.  Our  last  panel  consists  of  Clemente  To- 
ledo of  Jemez,  NM,  a  temporary  firefighter  in  the  United  States 
Forest  Service,  accompanied  by  Patrick  O'Connor,  American  Fed- 
eration of  Grovernment  Employees;  Donald  Hale,  of  West  Point,  NY, 
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a  shop  steward  of  the  AFGE  Local  Number  2367,  United  States 
MiHtary  Academy;  Deanne  Clarke,  of  Seattle,  WA,  accompanied  by 
Terry  Tavlor,  Association  of  Flight  Attendants;  and  Shelly  Davis, 
Farmworker  Justice  Fund,  of  Washington,  DC. 

I  think  you  all  know  the  committee  has  a  5-minute  rule.  Mr.  To- 
ledo, we  would  be  happy  to  hear  from  you  now. 

STATEMENTS  OF  CLEMENTE  TOLEDO,  JEMEZ,  NM,  TEM- 
PORARY FIREFIGHTER,  UNITED  STATES  FOREST  SERVICE, 
ACCOMPANIED  BY  PATRICK  O'CONNOR,  AMERICAN  FEDERA- 
TION OF  GOVERNMENT  EMPLOYEES;  DONALD  P.  HALE, 
WEST  POINT,  NY,  SHOP  STEWARD,  AFGE  LOCAL  NUMBER 
2367,  UNITED  STATES  MILITARY  ACADEMY;  DEANNE 
CLARKE,  SEATTLE,  WA,  ACCOMPANIED  BY  TERRY  TAYLOR, 
ASSOCIATION  OF  FLIGHT  ATTENDANTS;  AND  SHELLY  DAVIS, 
FARMWORKER  JUSTICE  FUND,  WASHINGTON,  DC 

Mr.  Toledo.  Good  morning,  Mr.  Chairman  and  subcommittee 
members.  I  am  Clemente  Toledo.  I  am  a  Native  American  from  the 
Jemez  Pueblo  in  New  Mexico.  I  am  represented  today  by  Mr.  Pat- 
rick O'Connor,  a  national  representative  with  the  iiWerican  Fed- 
eration of  Government  Employees. 

I  would  like  to  thank  the  Labor  Subcommittee  for  inviting  me  to 
testify  today  about  the  need  to  improve  health  and  safety  in  the 
Federal  Government,  particularly  in  the  U.S.  Forest  Service,  where 
I  was  recently  employed  as  a  temporary  firefighter. 

On  April  22,  23,  and  24,  1993,  I  was  working  with  my  brother, 
Frankie  Toledo,  and  others  on  a  controlled  burn  on  Pajarito  Peak, 
NM.  During  the  burn,  my  brother  lost  his  life,  leaving  behind  his 
wife,  two  dfaughters,  a  baby  grand-daughter,  eight  brothers  and 
four  sisters. 

My  brother  was  a  very  good  brother.  He  spent  a  lot  of  time  on 
the  farm,  13  to  14  years  on  the  farm.  He  used  to  get  up  at  4:30 
every  morning  to  work  his  garden  of  corn,  chiles  and  watermelon. 
My  Drother  was  a  very  good  person.  He  used  to  give  food  to  the 
older  folks  in  the  Pueblo  because  he  cared  so  much  for  others.  Even 
now,  we  go  to  Frankie's  field;  we  cry  that  he  is  not  there.  He  is 
gone,  and  his  death  did  not  have  to  happen. 

Frankie  worked  every  summer  as  a  firefighter  for  13  to  14  years. 
He  was  the  kind  of  firefighter  who  took  care  of  his  crew,  and  he 
was  considered  a  friend  by  all.  He  was  always  asking  his  crew, 
"Are  you  okay,  are  your  lungs  holding  up?" — a  question  that 
showed  he  cared. 

The  controlled  bum  was  on  15,400  acres  of  National  Forest  out- 
side of  Santa  Fe,  NM,  plus  Jemez  and  Zia  Reservation  land.  The 
controlled  bum  is  intentionally  set  to  bum  away  old  growth  to 
make  way  for  new  growth  and  to  avoid  natural  wild  fires.  I  under- 
stand that  this  was  the  largest  controlled  burn  ever  attempted  by 
the  Forest  Service.  My  brotner,  Frankie,  myself,  and  other  Jemez 
Pueblo  members  were  hired  by  the  Forest  Service  to  work  this 
burn. 

In  the  morning  of  April  22,  1993,  the  bum  was  going  well.  Afler 
lunch,  the  Forest  Service  started  rushing  the  fire.  I  think  they  were 
doing  that  to  save  money  so  they  would  not  have  to  pay  us  for  an- 
other day.  They  started  to  drop  incendiary  devices  called  "ping- 
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pong  balls,"  and  began  torching  from  helicopters.  This  made  the 
fire  too  big  and  caused  a  lot  of  smoke  buildup.  We  could  not  see 
more  than  2  or  3  feet  in  front  of  us.  In  order  to  communicate  with 
our  squad,  we  had  to  yell  back  and  forth  to  each  other.  I  went  to 
see  Frankie,  and  he  told  me  that  his  whole  squad  was  scared  and 
thought  the  fire  was  getting  too  intense,  and  there  was  too  much 
smoke.  No  one  could  breathe  very  well,  and  the  heat  was  so  intense 
that  people  were  saying  they  did  not  think  they  could  make  it.  We 
did  not  have  the  proper  equipment  such  as  respirators,  brush  jack- 
ets, boots  and  working  fire  shelters.  The  Forest  Service  did  not  pro- 
vide these  to  us,  and  on  a  salary  of  $7,000  per  year,  we  could  not 
afford  to  buy  this  equipment.  It  is  a  hard  job  with  no  personal  pro- 
tective equipment. 

The  fire  then  started  to  bum  where  it  was  not  supposed  to.  We 
call  this  "jumping  the  line."  My  squad  began  running  down  the  hill 
to  get  away  from  the  uncontrolled  smoke  and  fire.  I  was  told  that 
when  the  fire  went  out  of  control,  it  grazed  right  over  some  of  the 
firefighters'  heads.  We  had  to  run  because  the  flames  were  almost 
on  our  backs,  and  embers  were  dropping  all  around  us.  Some  peo- 
ple had  to  use  their  fire  shelters,  but  they  quickly  found  out  that 
they  were  old  and  torn  and  would  not  protect  them  from  the  fire. 
Then  for  a  second,  the  wind  shifted  the  smoke,  I  turned  and  looked 
up  where  I  knew  Frankie  was.  Then  I  saw  a  ball  of  fire  sweeping 
over  the  side  of  the  hill,  and  I  started  calling  for  Frankie  over  the 
radio,  but  could  not  contact  him.  I  was  scared  and  hoped  that  they 
all  got  into  working  fire  shelters.  I  was  later  told  that  some  people 
heard  a  scream  and  thought  they  heard  Frankie  yell  for  help  at  the 
same  time  I  was  trying  to  contact  him. 

When  we  all  got  together  at  the  bottom  of  the  hill,  we  did  a  roll 
call,  and  three  people  were  missing.  One  of  them  was  my  brother 
Frankie.  I  wanted  to  go  back  and  look  for  him,  but  I  was  stopped. 
I  did  not  want  to  believe  he  might  be  dead.  I  just  kept  thinking 
that  he  was  hurt  and  could  not  get  back  down  the  hill.  After  about 
3  hours,  the  Forest  Service  officials  returned  and  told  me  that  they 
had  found  a  body  and  wanted  me  to  identify  it  to  see  if  it  was  my 
brother.  The  body  was  so  badly  burned  they  could  not  tell  if  it  was 
Frankie. 

Frankie's  legs  and  clothing  were  gone,  and  his  arms  were  all 
curled  up.  I  was  only  able  to  identify  him  by  his  belt  buckle  and 
knife.  I  started  to  cry  when  I  thought  of  Frankie's  family  and  how 
I  was  going  to  tell  them.  I  and  others  were  injured  by  smoke  inha- 
lation, and  some  had  burns  and  cuts.  It  took  several  months  to  re- 
cover. I  still  wake  up  at  night  and  think  about  identifying  my 
brother's  body  and  how  his  family  is  going  to  survive.  I  do  not 
know  of  any  benefits  that  the  family  will  receive,  and  Frankie's 
wife  Brenda  is  very  distraught.  I  could  never  find  another  brother 
like  Frankie.  This  did  not  have  to  happen. 

This  tragedy  happened  because  the  Forest  Service  was  trying  to 
save  money  at  the  expense  of  its  workers'  health  and  safety.  They 
did  not  have  enough  workers  on  the  job  and  were  pushing  us  too 
hard,  because  they  did  not  want  to  pay  us  for  another  day.  They 
did  not  think  about  the  crews  up  there;  they  should  have  evacuated 
us  when  the  fire  first  got  out  of  control. 
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I  understand  that  OSHA  issued  13  notices  of  serious  violations 
against  the  Forest  Service.  I  heard  that  some  of  them  were  failure 
to  evacuate  us,  failure  to  provide  personal  protective  equipment 
such  as  boots  and  respirators,  failure  to  train  us  properly  as  fire- 
fighters and  failure  to  notify  us  of  changes  in  the  burn  plan. 

Senator  Metzenbaum.  Clemente,  would  you  be  good  enough  to 
skip  the  next  paragraph  and  go  down  to  the  last  paragraph,  please, 
because  there  is  a  roll  call,  and  that  means  I  have  to  leave,  and 
I  want  to  hear  the  other  witnesses  if  I  can. 

Mr.  Toledo.  OK 

I  am  testifying  before  you  because  things  have  to  change.  We  do 
not  want  to  fight  fires,  but  we  have  to  make  a  living.  We  want  to 
do  our  jobs  safely;  we  do  not  want  to  lose  another  life  because  of 
poor  training  and  no  equipment. 

The  loss  of  my  brother's  life  is  why  health  and  safety  reform 
must  take  place  in  the  Federal  Government.  Please  honor  my 
brother's  life  and  memory  by  not  allowing  others  to  die  for  no  rea- 
sons, and  please  change  the  law  to  punish  those  who  break  it. 

Thank  you. 

Senator  Metzenbaum.  Thank  you  very  much,  Clemente.  It  was 
a  very  powerful  statement,  and  we  all  feel  for  you  in  losing  your 
brother.  I  know  how  difficult  it  had  to  be  for  you  to  read  that  state- 
ment, but  I  want  you  to  know  that  it  is  important  and  means  much 
to  us  as  we  consider  this  legislation  as  to  why  the  Forest  Service 
ought  to  be  covered  by  the  safety  and  health  laws,  and  we  will  try 
our  best  to  memorialize  your  brother  by  passing  this  legislation. 

I  thgmk  you  very  much. 

Donald  Hale,  of  West  Point,  a  shop  steward.  Mr.  Hale,  I  am 
going  to  ask  you  to  take  about  4  minutes,  because  I  must  leave  in 
here  in  about  10  minutes,  or  I  miss  the  vote. 

Mr.  Hale.  Mr.  Chairman,  I  would  like  to  ask  that  my  full  state- 
ment be  entered  into  the  record. 

Senator  Metzenbaum.  Your  entire  statement  will  be  in  the 
record,  Mr.  Hale. 

Mr.  Hale.  I  have  also  brought  along  written  statements  from  two 
other  employees,  Corrado  Lutz,  the  chief  steward,  and  Philip  Hopp, 
the  former  safety  and  health  representative,  which  corroborate  my 
testimony  and  shed  further  light  on  the  situation  at  West  Point.  I 
would  like  to  ask  that  these  statements  be  included  as  well. 

Senator  Metzenbaum.  They  will  be  included  in  the  record. 

Mr.  Hale.  You  will  have  to  bear  with  me,  sir.  I  am  going  to  try 
to  ad  lib  this  a  little  bit  to  speed  up  the  process. 

Senator  Metzenbaum.  Thank  you,  sir.  I  appreciate  that. 

Mr.  Hale.  Upon  my  first  day  of  work  at  West  Point,  I  was 
shocked  at  the  appalling  and  archaic  working  conditions  through- 
out my  shop,  in  many  of  the  different  areas  where  we  have  to  go 
as  mechanics  to  work.  In  my  shop,  there  are  no  exhaust  fans  to  re- 
move smoke  that  is  created  when  soldering,  brazing  and  welding 
is  done.  There  are  no  fans  to  remove  grinding  dust  and  paint  or 
chemical  fumes.  There  were  no  emergencv  eye  wash  or  shower  sta- 
tions to  be  used  in  case  of  an  accident  wnich  could  result  from  the 
handling  of  hazardous  materials. 
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The  environment  and  conditions  of  the  workplace  are  such  that 
serious  and  life-threatening  accidents  and  illnesses  are  just  waiting 
to  happen. 

Many  problems  are  directly  related  to  a  supply  system  that  is 
understocked,  slow,  and  antiquated.  Oftentimes,  we  as  mechanics 
must  eliminate  broken  safety  devices  on  machinery  and  commercial 
appliances  in  order  to  keep  things  running.  We  are  continuously 
told  by  management  to  "do  whatever  it  takes"  to  get  the  equipment 
operational.  If  a  safety  switch  on  a  particular  door  is  broken,  many 
times  we  are  told  to  "jump  out"  the  safety  device  so  that  will  be 
ready  to  complete  their  next  meal  for  the  cadets. 

As  mechanics  at  West  Point,  we  cannot  comply  with  OSHA  safe- 
ty regulations  because  mandated  safety  equipment  and  specialized 
training  is  often  unavailable.  We  must  work  on  equipment  with 
voltages  ranging  from  120  to  440  volts.  Many  times,  this  work  is 
done  while  standing  in  puddles  of  water,  on  metal  scaffolding,  or 
aluminum  step  ladders  with  no  personal  protective  equipment 
available  to  prevent  electrical  shock.  There  is  never  a  safety  watch 
person  to  pull  you  away  from  an  energized  electrical  circuit. 

In  1990,  a  Federal  employee,  while  working  on  an  underground 
power  cable  with  no  precautionary  safety  procedures  received  a 
shock  of  2,000  volts.  He  was  hospitalized  with  severe  bums  and 
was  fortunate  not  to  have  been  killed. 

Asbestos  exposure  is  another  major  concern  for  employees  at 
West  Point.  About  1  month  after  I  began  working  at  the  Academy, 
I  questioned  the  identity  of  some  white,  fibrous  debris  hanging  off 
the  pipes  in  my  work  area.  I  was  told  that  other  mechanics  had 
also  questioned  what  the  material  was,  and  they  were  told  by  the 
asbestos  abatement  supervisor  that  it  was  not  asbestos  and  not  a 
health  hazard.  One  year  later,  a  private  contractor  replacing  the 
same  section  of  piping  demanded  the  material  in  question  be  test- 
ed. The  results  of  the  test  were  positive;  the  material  was  indeed 
asbestos. 

The  contractor  immediately  refused  to  do  further  work  in  the 
area  until  the  asbestos  was  removed.  We  as  Federal  employees 
were  required  to  stay  in  that  area  even  during  the  removal  process. 

[The  prepared  statements  of  Messrs.  Hale,  Lutz,  and  Hopp  fol- 
low:] 

Prepared  Statement  of  Donald  P.  Hale 

Mr.  Chairman  and  subcommittee  members,  my  name  is  Donald  P.  Hale.  I  began 
working  at  West  Point  on  June  15,  1992.  My  employment  was  a  result  of  a  transfer 
to  West  Point  through  the  Government's  Priority  Placement  Program  following  a 
Reduction-In-Force  at  the  Portsmouth  Naval  Shipyard,  Portsmouth,  NH.  It  was  ac- 
tually like  a  dream  come  true.  As  a  senior  in  high  school  I  had  applied  to  West 
Point  to  attend  college.  I  received  a  Congressional  nomination  but  never  a  appoint- 
ment of  admittance  from  the  Academy.  I  looked  forward  to  the  opportunity  to  serve 
the  West  Point  community  as  a  member  of  the  civilian  work  force  with  great  pride 
ad  enthusiasm. 

Upon  my  first  day  of  work,  I  was  shocked  at  the  appalling  and  archaic  working 
conoitions.  In  my  shop  there  is  no  outside  ventilation  system  to  supply  us  with  fresh 
air,  not  even  a  window  we  could  open.  There  are  no  exhaust  fans  to  remove  smoke 
created  by  soldering,  brasing  and  welding;  or  to  remove  grinding  dust  and  oaint  or 
chemical  fumes.  There  were  no  emergency  eye-wash  or  shower  stations  to  be  used 
in  the  event  of  an  accident  resulting  Horn  the  handling  of  hazardous  chemicals.  It 
was  obvious  that  there  was  no  concern  for  safety  ad  no  preventive  measures  taken 
to  ensure  safe  and  healthful  working  conditions.  The  environment  and  conditions  of 
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the  workplace  are  such  that  serious  or  life-threatening  accidents  ad  illnesses  are 
just  waiting  to  happen. 

Many  safety  problems  are  directly  related  to  a  supply  system  that  is 
understocked,  slow  and  antiquated.  Often  times,  we  as  mechanics,  must  eliminate 
broken  safety  devices  on  machinery  and  commercial  appliances  in  order  to  keep 
things  running.  This  is  a  direct  violation  of  OSHA  regulations.  It  takes  anywhere 
from  three  months  to  over  a  year  to  receive  parts  ordered  from  supply.  We  are  con- 
tinuously told  by  management  to  "do  whatever  it  takes"  to  get  the  equipment  oper- 
ational. For  example,  commercial  dishwashers  are  equipped  with  door  safety  switch- 
es. When  the  dishwasher  is  running,  if  a  door  is  ojpened,  the  dishwasher  will  shut- 
off,  thus  preventing  a  person  from  getting  scalded  from  hot  water  and  steam.  If  one 
of  these  switches  break,  we  are  told  to  5"™?  ><-  o"^."  which  means  we  eliminate  it 
from  the  electrical  circuit  by  wiring  around  it.  This  fools  the  machine  into  thinking 
that  the  safety  switch  is  still  working  properly  as  the  machine  will  continue  to  oper- 
ate even  if  the  door  is  opened!  ^„„.  ,  .  ,-1 
Mechanics  at  West  Point  cannot  comply  with  OSHA  regulations  regarding  work 
done  on  electrical  equipment  because  mandated  safety  ecjuipment  and  specialized 
training  is  unavailable.  We  work  on  equipment  serviced  with  voltages  ranging  from 
120v  to  440v.  May  times  this  work  is  performed  while  standing  in  puddles  of  water, 
on  metal  scaffolding  or  aluminum  step  ladders  with  no  personal  protective  equip- 
ment available  to  prevent  electrical  shock.  There  is  never  a  safety  watch  person  pro- 
vided to  pull  a  worker  away  from  an  energized  electrical  circuit,in  the  event  of  an 
accident,  or  to  administer  CPR  if  ventricular  fibrillation  occurs.  In  1990,  while  work- 
ing on  underground  power  cables  with  no  precautionary  safety  procedures  taken,  a 
federal  employee  at  West  Point  received  an  electrical  shock  with  20()0v.  He  was  hos- 
pitalized with  severe  bums  and  was  fortunate  not  to  have  been  killed.  Even  aft«r 
being  cited  in  1988  by  OSHA  for  electrical  violations,  most  have  still  not  been  cor- 
rected. In  the  dishwashing  pantries  ad  kitchens  of  many  buildings  (i.e.  Cadet  Mess 
Hall,  Hotel  Thayer,  Officers  Club,  Keller  Hospital),  Ground  Fault  Circuit  Intercep- 
tors (GFCI),  which  are  used  to  prevent  electrical  catastrophes,  have  not  been  in- 
stalled. Exposed  electrical  wiring,  junction  boxes  with  either  no  covers  or  non-  wa- 
tertight covers,  broken  doors  for  circuit  breaker  boxes  and  unidentified  circuit 
breakers,  are  hazards  we  must  deal  with  everyday.  There  is  no  law  requiring  man- 
agement to  address  ad  correct  these  potentially  life-threatening  situations. 

Asbestos  exposure  is  an  enormous  and  major  concern  for  employees  who  must 
work  in  and  around  contaminated  areas.  West  Point  officials  continually  try  to 
"sweep  the  problem  under  the  rug."  About  one  month  aft^r  I  began  working  at  the 
Academy,  I  questioned  the  identity  of  some  white,  fibrous  debris  hanging  off  the 
pipes  in  my  work  area.  Grievously,  I  was  told,  other  mechanics  had  also  questioned 
what  the  material  was.  They  were  told  by  the  Asbestos  Abatement  Supervisor  that 
it  was  not  asbestos  and,  therefore  not  a  health  hazard.  One  year  later  (June  1993), 
a  private  contractor  replacing  sections  of  a  piping  system  demanded  the  material 
in  question  be  tested.  The  results  of  the  test  were  positive,  the  material  which  was 
contaminating  our  work  and  lunch  break  area,  for  who  knows  how  long,  was  indeed 
asbestos!  The  contractor  refused  to  work  on  the  pipes  until  the  asbestos  was  re- 
moved. We  continued  to  work  in  the  room  even  during  the  removal  process.  When 
asbestos  is  removed  often  it  is  done  haphazardly  ad  without  the  proper  containment 
procedures  outlined  by  OSHA  for  asbestos  removal.  Many  times  the  removal  is  done 
by  people  who  can  neither  speak  nor  understand  English.  Thus,  they  cannot  answer 
questions  someone  might  ask  about  their  qualifications  ad  certification  to  remove 
asbestos.  There  have  been  two  deaths  directly  attributed  to  asbestos  exposure  at 
West  Point.  How  many  more  people  must  die  before  West  Point  is  forced  to  comply 
with  OSHA  standards? 

Ventilation  systems  in  man)'  buildings  are  outdated,  non-functional  or  non-exist- 
ent. This  past  summer,  during  the  prolonged  heat  wave,  employees  were  subjected 
to  extremely  hazardous  heat  conditions.  Two  employees  passed  out  from  overexpo- 
sure to  heat  in  the  Cadet  Mess  Hall.  Bakers  worked  in  temperatures  ranging  from 
130F  -  150F.  (Outside,  precautions  were  taken  to  safeguard  cadets  from  heat  hazards 
during  their  training.  They  were  put  on  a  20-minute  work — 40-minute  rest  schedule. 
No  such  consideration  was  given  to  federal  employees  working  in  similarly  hazard- 
ous conditions.  .„    ,    r 

In  the  early  part  of  1993,  the  West  Point  Safety  Office  was  notified  of  a  upcoming 
OSHA  inspection.  Supervisors  began  scurrying  around,  having  employees  fix  safety 
ad  health  hazards  in  order  to  "put  on  a  clean  face"  for  the  inspection.  Miraculously, 
there  were  now  enough  time,  money  and  parts  available  to  correct  certain  defi- 
ciencies. Most  of  the  violations  corrected  were  violations  cited  against  West  Point 
during  the  1988  OSHA  Inspection!  Other  corrections  we  made  were  in  areas  where 
the  Safety  Office  knew  they  would  allow  the  new  inspection  to  take  place.  On  March 
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3,  1993  an  OSHA  inspection  team  arrived  at  West  Point.  They  were  not  allowed  to 
conduct  a  "carte  blanche"  inspection.  The  teams  were  allowed  access  only  to  areas 
which  were  predetermined  by  West  Point  officials.  The  Safety  office  gave  OSHA  a 
list  of  shops  where  "Lost  Time  Accidents"  had  occurred.  OSHA  was  allowed  into 
their  shops  but  many  times  were  not  allowed  to  inspect  the  8p)ecific  work  sites 
where  the  accidents  actually  happened.  When  the  inspectors  tried  to  go  into  other 
areas  they  were  either  denied  access  (doors  and  gates  were  purposely  locked),  or 
kicked  out  of  entire  buildings. 

Because  of  their  persistence,  OSHA  was  told  to  leave  West  Point  altogether.  The 
Commanding  Officer  actually  had  the  OSHA  inspection  teams  "kicked  oir  the  post. 
Eventually.OSHA  was  allowed  back  onto  West  Point  to  complete  its  inspection  with 
the  stipulation  that  they  adhere  to  predetermined  guidelines  and  controls  for  the 
remainder  of  their  inspection.  They  were  not  allowed  into  areas  known  to  contain 
any  asbestos  hazards;  nor  were  they  allowed  into  mechanical  or  electrical  control 
rooms  which  had  blatant  safety  violations.  They  were  not  allowed  to  in8f>ect  cock- 
roach infested  equipment  in  kitchens,  the  bakery  or  in  dishwashing  pantries.  They 
were  not  allowed  to  reinspect  areas  cited  for  violations  in  1988.  They  were  not  al- 
lowed to  inspect  the  ventilation  system  of  the  Cadet  Mess  Hall  which  is  known  to 
have  friable  asbestos  around  the  air  supply  fans.  This  is  the  same  system  which 
supplies  air  to  employees,  cadets,  military  leaders,  foreign  dignitaries,  members  of 
Congress  ad  even  tne  President  of  the  United  States  when  in  the  Mess  Hall. 

Because  of  the  requirements  placed  on  OSHA  by  West  Point  officials  ad  the  in- 
ability of  OSHA  to  ensure  the  abatement  of  violations,  we  employees  are  left  with 
extremely  hazardous  and  unhealthy  working  conditions,  legislation  must  be  passed 
to  force  the  correction  of  these  deplorable  conditions.  How  can  an  agency,  estab- 
lished by  the  Federal  Government  maintain  health  and  safety  regulations  in  the  pri- 
vate workplace  be  unable  to  do  the  same  for  the  civilian  workforce  of  the  Federal 
Government?  If  it  looks  and  sounds  like  hypocrisy  than  it  must  be  hypocritical. 

Prepared  Statement  of  Cortado  Lutz 

Mr.  Chairman  and  members  of  the  subcommittee,  my  name  is  Cortado  Lutz  and 
I  am  the  Chief  Steward  for  the  America  Federation  of  Government  Employees 
(AFGE)  Local  Union  2367.  I  am  a  48-year-old  materials  handler  (WG  6907-5)  at  the 
United  States  Military  Academy  (USMA),  West  Point,  New  York.  I  have  about  9 
years  of  federal  service  including  teaching  (A)  special  education  at  the  Indian  Res- 
ervation in  Philadelphia,  Mississippi;  and  (B)  at  Sheppard  Air  Force  Base,  Texas. 
I  taught  aircraft  maintenance  (GS  7210-09).  In  addition  to  this  time,  I  spent  4Vi 
years  in  the  Navy  on  patrol  boats  in  Vietnam. 

My  education  consists  of  a  BA.  in  history  and  secondary  education  from  C.W. 
Post  College.  Afterwards,  I  obtained  an  M.S.  in  history  with  a  minor  in  special  edu- 
cation from  the  University  of  Southern  Mississippi  (M.S.  36  Hours).  It  was  in  Mis- 
sissippi that  I  met  my  wife,  who  is  a  major  in  the  Nurse  Corps  for  the  Air  Force; 
presently,  she  is  a  nurse  recruiter  for  this  area.  We  adopted  a  child  in  Paraguay 
(1986)  and  also  have  a  SVz  year  old. 

Around  the  middle  of  February  1993,  USMA's  safety  office  informed  us  that 
OSHA  was  coming  to  West  Point  soon.  OSHA  arrived  on  March  25,1993,  and  we 
had  a  meeting,  with  all  parties  (Management  under  Col.  Massey,  Garrison  Com- 
mander (G.C.)  then;  John  Tomich,  OSHA's  regional  director);  and  myself,  represent- 
ing labor.  Little  did  OSHA  and  AFGE  realize  that  this  would  be  the  last  and  only 
cordial  meeting  with  management. 

Later  in  the  afternoon,  I  met  with  G.C.  (Col.  Massey)  and  the  industrial  hygienist. 
With  me  was  Margo  Conklin,  AFGE  Local  President.  OSHA  and  AFGE  were  at- 
tempting to  find  out  where  we  were  going  to  start  inspecting.  The  C.C.  couldn't  see 
why  OSHA  was  there.  He  stated  that  there  was  nothing  wrong  with  endangering 
civilians,  since  the  military  is  used  to  taking  risks  (this  occurred  at  Taylor  Hall). 

Then  we  waited  some  more.  After  a  while,  Captain  Phalen  arrived  and  started 
humiliating  OSHA.  He  stated  that  he  had  the  ofiicer-in-charge  (O.I.C.),  Cadet  Meas, 
waiting  along  with  his  main  supervisors.  Phalen  stated  they  had  more  important 
things  to  do  and  their  time  was  precious.  OSHA  asked  to  see  some  areas.  Then  the 
bomb  fell.  OSHA  was  kicked  off  post.  USMA  refused  to  allow  OSHA  to  go  where 
they  wanted.  The  G.C.  stated  he  was  following  Department  of  Army  (DA.)  (in  DC) 
instructions  and  thus  D.A.  (in  DC)  needed  to  resolve  issues. 

On  April  13,  1993,  OSHA  returned,  but  had  to  follow  USMA's  rules: 

A)  only  go  where  and  when  USMA  permits, 

B)  O.I.CT  and  supervisors  had  to  be  with  OSHA  inspectors, 
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C)  only  if  OSHA  had  formal  complaints  (in  writing)  could  they  go  other  places. 
But  even  then,  OSHA  would  be  allowed  only  when  West  Point  gave  them  a  appoint- 
ment. 

At  first,  USMA  objected  to  Union  officials  accompanying  OSHA,  but  we  went  by 
29  CFR  1960.  USMA  had  to  allow  us.  But  we  faced  problems.  At  the  Hospital,  the 
Hospital  Commander  refused  to  allow  OSHA  to  investigate.  He  claimed  the  Hospital 
was  not  part  of  USMA  (Meddac  is  out  of  San  Antonio).  Only  if  Meddac  authorized 
him,  would  he  allow  OSHA  to  inspect.  After  about  one  week,  he  allowed  OSHA,  but 
objected  to  the  union  representative. 

When  OSHA  wanted  to  inspect  the  chemistry  lab,  USMA  refused.  They  stated  it 
too  was  not  USMA  but  United  States  Corps  of  Cadets  (USCC)  and,  thus,  military. 
We  told  them  that  our  bargaining  unit  members  have  to  clean  it  up.  G.C.  and 
Phalen  didn't  care.  It  wasn't  until  a  formal  written  complaint  on  this  and  other 
places  (signed  by  me)  appeared  that  the  lab  was  inspected,  but  only  when  the  Colo- 
nel in  charge  'could  find  time. 

OSHA  and  the  Union  were  forced  to  waste  many  hours  waiting  for  permission  to 
go  from  one  place  to  another.  In  some  cases,  OSHA  and  AFGE  spent  whole  days 
in  and  about  the  safety  office  waiting  for  permission  to  inspect  from  the  G.C.'s  office. 
Obviously,  wasting  time  didn't  bother  USMA  too  much.  This  is  ridiculous.  OSHA  is 
on  a  tight  budget  and  has  much  to  do.  West  Point  should  reimburse  OSHA  for  all 
the  time  USMA  wasted. 

Government  agencies  don't  care  much  about  safety.  They  know  OSHA  can't  do 
anything  but  write  citations  with  no  meaning.  In  the  private  sector,  OSHA's  inspec- 
tion brings  fear,  at  USMA  it's  a  joke.  They  consider  OSHA  as  wasting  their  time. 
OSHA  was  permitted  to  go  where  the  violations  were  basic.  Asbestos  areas  were  off 
limits  as  were  other  dangerous  areas. 

I  work  in  the  basement  of  Washington  Hall.  This  building  is  busy  with  asbestos 
removal.  Across  from  me,  within  the  past  month,  contractors  removed  asbestos 
(OSHA  couldn't  see  this  area)  without  safeguards.  USMA  spent  $168,(X)0  on  this 
contract  only  to  find  the  asbestos  level  was  14  times  above  normal.  USMA's  engi- 
neers went  in  and  hosed  the  area  down.  Thus,  the  asbestos  went  out  the  drain  sys- 
tem. OSHA  stated  this  was  now  an  EPA  problem. 

When  I  complained  to  OSHA  (during  inspection)  about  asbestos  removal  in  an- 
other part  of  the  Washington  Hall  basement,  OSHA  could  do  nothing  because  con- 
tractors were  doing  the  job.  I  complained  about  hazards  outside  the  building,  but 
to  no  avail,  again  because  of  the  contractors. 

West  Point  does  everything  possible  to  prevent  safety.  K  one  is  injured,  super- 
visors are  instructed  (if  possible)  not  to  file  accident  reports.  Supervisors  (high  level) 
are  protected  from  hazards,  as  are  the  Super  and  G.C.  They  do  not  appear  to  care 
about  workers  like  us. 

Though  OSHA  is  feared  outside.  West  Point  continuously  laughed  at  OSHA. 
There  is  no  fear.  What  can  OSHA  do?  John  Tomich,  the  regional  director  of  OSHA, 
stated  that  the  little  the  OSHA  was  able  to  see,  USMA  would  have  been  fined  $1.3 
million.  Here  USMA  told  OSHA  where  to  go  and  what  to  do  and  USMA  hid  its  guilt 
by  denying  OSHA  permission  to  have  a  freehand  and  go  wherever/whenever  OSHA 
wanted.  West  Point  still  has  many  violations  not  taken  care  of  because  OSHA  can't 
do  anything. 

OSHA  should  be  able  to  fine  federal  facilities.  The  fines  could  be  used  to: 

1)  pay  overtime  for  OSHA 

2)  hire  more  inspectors 

3)  instill  fear — a  disincentive  to  flaunt  safety  regulations. 

F^ventive  measures,  such  as  OSHA  regulations,  are  cheaper  in  the  long  run  than 
paying  for  someone's  negligence.  I  know  about  this  because  I  have  a  permanent  in- 
jury <nie  to  an  accident  at  work.  In  addition  to  allowing  OSHA  to  collect  fines  from 
Federal  facilities,  OSHA  should  also  be  empowered  to  do  the  following  to  super- 
visors and  installation/activities  commanders: 

A)  personal  fines 

B)  imprisonment  for  criminal  behavior 

C)  lose  their  jobs, 

D)  all  the  above 

OSHA  should  also  be  authorized  to  act  against  violators  immediately,  regardless 
of  where  the  complaint  came  from  and  about  whom  it  is  (i.e.  federal  employee,  pri- 
vate contractor,  federal  agency).  Safety  has  no  boundaries  and  injury/death  does  not 
care  where  the  fault  lies.  I  urge  you  to  make  OSHA  a  force  which  can  do  its  job, 
and  protect  federal  workers.  The  name  OSHA  should  bring  fear  to  federal  installa- 
tions. Please  protect  us  from  harm  and/or  death.  Thank  you. 
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Prepaed  Statement  of  Praup  J.  Hopp 

Mr.  Chairman  and  niembers  of  the  subcommittee,  my  name  is  Philip  J.  Hopp.  I 
am  a  retired  51-year-old  New  York  City  firefighter  who  works  at  West  Point  as  a 
Boiler  Equipment  Mechanic.  I  am  married  ad  nave  a  daughter  23  years  old  and  a 
son  25  years  old. 

I  have  been  working  at  West  Point  since  1980.  In  1980  I  started  work  for  a  con- 
tractor who  runs  the  motor  pool.  I  was  involved  in  union  activities  and  laid  off  in 
1983.  I  then  went  to  work  for  Civil  Service  at  West  Point  running  an  offset  press, 
delivering  mail  in  the  academic  department  of  engineering.  About  1985,  the  layolT 
for  the  contractor  was  declared  illegal,  so  I  returned  to  work  in  the  motor  pool.  I 
became  more  involved  in  union  activities  and  started  turning  in  safety  violations  to 
OSHA.  I  was  then  offered  a  job  as  Boiler  Equipment  Mecnanic  in  1986-87  with 
West  Point  in  Civil  Service  ana  I  took  it. 

There  was  a  reorganization  in  1987  of  the  workforce  and  my  shop  was  split  up. 
I  then  became  a  Heating  Equipment  Mechanic  in  family  housing  maintenance.  Ap- 
proximately 1988--89  I  became  work  leader  and  joined  AFGE  Local  2367  and  be- 
came Health  and  Safety  Representative.  My  experience  in  this  field  as  a  NYC  fire- 
fighter doing  fire  inspections,  courses  in  safety  and  health  committees,  and  hazard 
communications  standard,  NY  State  and  EPA  certification  as  an  asbestos  handler, 
asbestos  inspector  and  asbestos  management  planner,  were  soon  to  be  my  creden- 
tials for  this  position  in  the  union.  As  Health  and  Safety  Representative,  I  was  in- 
volved in  the  tail  end  of  the  1988  OSHA  inspection  of  West  Point.  I  recall 
receivingT^ailure  to  Abate  Notices"  from  OSHA  and  was  to  follow  up  on  these,  to 
find  out  their  status,  and  let  OSHA  know  where  West  Point  was  in  its  efforts  to 
correct  the  violations.  A  lot  of  the  "Failure  to  Abate"  violations  were  not  being  taken 
care  of  and  OSHA  was  upset.  Some  examples  of  problems  were  ladders  not  naving 
been  made  correctly,  chlorine  problems,  etc. 

In  1989,  the  union  was  notified  by  our  national  office  in  Washington,  DC  that  we 
were  not  doing  anything  about  the  existing  OSHA  violations  and  the  "Failure  to 
Abate."  I  called  Ed  Jerome  at  the  Albany  Office  of  OSHA  and  asked  what  we  could 
do?  (I  mean  if  OSHA  could  not  do  anything,  what  could  we  do?)  He  suggested  we 
come  up  to  Albany  for  a  meeting.  Both  Brian  Bauer  (then  President)  and  I  had  a 
meeting  with  the  head  of  civilian  personnel  and  the  Garrison  Commander.  They 
questioned  us  on  why  OSHA  wanted  to  meet  with  us.  We  told  them  we  had  no  idea, 
but  requested  administrative  leave  in  order  to  go.  We  were  granted  leave. 

At  the  meeting  with  OSHA,  Joim  Tomich  and  Ed  Jerome  suggested  that  the  union 
put  some  articles  in  the  newspaper  to  try  to  force  West  Point  to  correct  the  OSHA 
violations.  (OSHA  had  already  spoken  with  the  press  about  the  1988  inspection  and 
its  deadlines.) 

The  Union  then  followed  up  with  other  articles  to  try  to  achieve  a  compliance 
from  West  Point. 

One  of  the  first  articles  to  appear  in  the  Times  Herald  Record  had  to  do  with  toxic 
exposures  (i.e.  asbestos,  PCB's,  etc.).  There  was  a  problem  of  PCB  laden  oil  in  the 
HVAC  ducts.The  problem  existed  for  approximately  13  months.  Neither  manage- 
ment nor  the  safety  office  made  any  attempt  to  get  rid  of  the  PCB  laden  oil,  and 
workers  had  been  working  in  and  around  it,  getting  oil  on  their  clothing.  I  notified 
the  newspaper.  An  article  was  written,  and  within  three  weeks  the  PCB  laden  oil 
was  gone.  AU  this  after  workers  were  exposed  to  it  for  13  weeks.  At  the  same  time, 
OSHA  was  notified  and  citations  were  issued. 

Another  incident  occurred  with  the  transite  board,  which  contained  asbestos.  The 
employees'  supervisor  ordered  his  men  to  remove  the  transite  board  by  breaking  it 
up  and  putting  it  into  dumpsters.  I  called  OSHA,  filed  a  complaint,  went  to  the  loca- 
tion where  the  incident  occurred,  and  took  pictures.  When  OSHA  came,  I  had  the 
pictures  and  the  employees'  story,  and  a  violation  citation  was  issued. 

I  was  also  involved  in  working  with  the  white  lung  association  of  New  Jersey  in 
my  endeavors  with  asbestos  at  West  Point.  For  some  of  the  actions  I  took  and  the 
situations  I  went  through,  I  received  a  Meritorious  Service  Award  which  stated  "for 
extraordinary  contributions  in  protecting  the  public  health  against  exposure  to  as- 
bestos, and  in  preventing  the  creation  of  a  new  generation  of  asbestos  victims." 

During  my  course  as  Health  and  Safety  Representative,  I  was  constantly  "coun- 
seled" by  management  about  my  activities  and  my  time  spent  on  health  and  safety. 
I  was  warned  by  my  supervisor  to  make  sure  that  I  keep  track  of  my  time  while 
I  was  on  Union  business. 

I  was  called  to  other  meetings  where  I  was  questioned  about  my  activities  in  the 
Union,  qualification  of  Health  and  Safety  Representative,  why  I  went  to  OSHA,  and 
why  I  put  articles  in  the  newspaper. 
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I  seemed  to  be  working  under  noore  stress,  as  I  tackled  new  problems  in  health 
and  safety.  My  stomach  started  bothering  me.  I  was  tired.  I  kept  this  up  for  the 
next  few  years  until  approximately  1992  when  I  couldn't  take  any  more  and  finally 
left  the  Union.  I  now  Know  I  have  a  hiatal  hernia  with  ulcers.  I  don't  know  if  the 
stress  I  was  facing  contributed  to  my  health  problems  but  it  didn't  help. 

Some  of  the  outcomes  of  the  OSHA  violations  (which  are  still  occurring),  are  two 
deaths  that  could  be  attributed  to  asbestos  exposures  at  West  Point.  One  worker 
died  of  mesothelioma,  the  other,  Jerry  Downey,  Sr.,  died  of  mesothelioma  of  the  res- 
piratory tract.  His  widow  is  now  pursuing  a  lawsuit  against  the  manufacturers  of 
asbestos.  West  Point  is  also  implicated  because  of  his  exposures.  (This  information 
was  passed  on  to  me  by  his  son  and  the  family's  lawyer.)  There  have  also  been  many 
other  "cancer^  deaths  and  people  with  cancer  at  West  Point.  Whether  they  can  be 
attributed  to  asbestos  or  chemical  exposure,  we  may  never  know.  There  also  was 
a  worker  who  wound  up  in  the  hospital  aft^r  receiving  a  shock  of  2,0(X)  volts. 

Although  I  am  no  longer  the  Health  and  Safety  Representative,  I  was  aware  of 
the  2nd  OSHA  inspection  this  year  (1993).  In  fact,  I  gave  some  leads  to  the  inspec- 
tor. I  was  also  aware  of  the  fact  that  some  violations  existed  from  the  first  inspec- 
tion done  in  1988  (fire  exits  opening  in,  instead  of  out,  exits  not  marked,  employees 
not  trained  in  hazardous  material,  machinery  not  guarded,  exposed  wiring  at  Cadet 
Mess).  I  was  also  aware  that  there  were  approximately  100  more  violations  than 
there  were  in  the  first  inspection  and  that  OSHA  was  barred  from  the  chemical  lab 
at  West  Point  for  the  inspection. 

The  fact  that  West  Point  is  not  fined  directly  affects  the  way  health  ad  safety  reg- 
ulations are  followed  (after  all,  if  you  had  an  inspection  done  and  violations  were 
found,  would  you  correct  them  if  there  were  to  be  no  retributions?  I  think  not.) 

A  lot  of  the  health  and  safety  problems  at  West  Point  are  due  to  poor  manage- 
ment. Management  is  more  concerned  about  getting  the  worii  done  without  regard 
for  the  health  and  safety  of  the  workers,  and  it  doesn't  have  enough  knowledge  or 
training  in  health  and  safety  rules  and  regulations.  I  also  am  sure  that  if  OSHA 
had  the  power  to  encourage  other  government  agencies  to  comply  by  fining,  then 
the  tables  would  turn,  and  government  agencies  would  comply. 

The  fines  could  be  generated  by  transferring  the  fine  monies  from  one  agency's 
budget  to  the  other  (i.e.  West  Point's  budget  to  OSHA's  budget)  thereby  sparing  tax- 
payers additional  costs.  The  agency  that  was  fined  would  thereby  have  to  cut  some- 
thmg  out  of  its  budget,  and  we  all  know  government  agencies  do  not  like  that.  I 
further  reconmiend  that  if  a  violation  is  severe  (i.e.  death,  terrible  accident,  because 
of  a  violation)  that  criminal  charges  should  be  filed  against  responsible  agencies. 
Possibly  criminal  charges  could  also  be  applied  to  repeat  offenders. 

I  strongly  urge  you  to  encourage  legislation  that  would  give  OSHA  the  ability  to 
fine  other  government  agencies  thereby  creating  a  more  healthfiil  and  safe  work  en- 
vironment Tor  employees. 

Senator  Metzenbaum.  Mr.  Hale,  I  must  recess  the  hearing  brief- 
ly in  order  to  vote,  and  I  will  come  back  and  hear  the  other  two 
witnesses  as  well.  Please  bear  with  me;  there  is  nothing  I  can  do 
about  it. 

[Short  recess.] 

Senator  Metzenbaum.  We'll  now  take  the  next  witness.  I  am 
sorry  we  had  two  votes,  not  one,  and  now  I  am  going  to  have  to 
leave  here  as  soon  as  all  those  lights  go  out.  So  we  will  hear  from 
our  next  witness  now,  Deanne  Clarke. 

And  Mr.  Hale,  the  balance  of  your  statement  will  go  in  the 
record,  and  I  really  appreciate  it.  I  apologize  to  all  of  you.  That  is 
the  U.S.  Senate,  and  there  is  nothing  I  can  do  about  it.  I  ran  all 
the  way  down  the  hall  to  get  back  here.  So  please  proceed. 

Ms.  Clarke.  Thank  you.  I  appreciate  it. 

My  name  is  Deanne  Clarke,  and  I  am  a  flight  attendant  for  a  na- 
tional airline  and  a  member  of  the  Association  of  Flight  Attend- 
ants. On  behalf  of  myself  and  my  flying  partners,  I  am  pleased  to 
speak  to  you  today  on  why  we  need  OSHA  coverage. 

It  has  been  over  a  year  since  I  worked  the  45-minute  flight  from 
Anchorage  to  Fairbanks,  during  which  I  and  three  of  my  colleagues 
experienced  severe  health  problems.  Since  that  time,  I  have  been 
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unable  to  work  and  have  seen  countless  doctors.  But  while  it  is  de- 
pressing to  be  so  ill,  what  has  been  equally  upsetting  has  been  my 
company's  and  the  Government's  total  disinterest  concerning  my 
and  others'  illnesses. 

I  know  they  are  aware  of  the  important  safety  responsibilities 
flight  attendants  have  on  board  an  aircraft.  Besides  routine  respon- 
sibilities, flight  attendants  must  be  mentally  and  physically  pre- 
pared at  all  times  to  evacuate  an  aircraft  during  an  emergency  and 
provide  emergency  medical  assistance  to  passengers.  Our  main  con- 
cern is  the  passengers'  safety.  It  is  critical  that  we  are  alert  and 
healthy. 

I  am  no  longer  healthy  enough  to  perform  my  flight  attendant  re- 
sponsibihties.  Let  me  tell  you  what  happened. 

Shortly  after  departure,  I  began  to  experience  dizziness,  nausea, 
and  my  hands  started  to  shake.  Fifteen  to  20  minutes  into  the 
flight,  I  had  to  sit  down  because  my  hands  were  numb;  I  was  hav- 
ing difficulty  concentrating,  and  I  had  excruciating  pain  in  my 
head.  At  the  same  time,  two  other  flight  attendants  started  feeling 
ill.  We  reported  the  illnesses  to  the  pilots,  and  our  illnesses  were 
dismissed  without  response. 

By  the  end  of  the  flight,  I  was  disoriented,  and  the  waves  of  nau- 
sea and  pain  to  my  head  worsened.  I  had  tunnel  vision,  and  my 
eves  felt  as  if  they  were  being  pulled  out  of  their  sockets.  I  had  hot 
flashes,  and  the  skin  on  my  face  felt  like  I  had  a  horrible  sunburn. 
I  even  experienced  a  burning  and  tightness  in  my  chest,  and  my 
heart  was  palpitating. 

Upon  deplaning,  we  asked  agent  and  other  company  personnel 
for  help,  many,  many  times,  without  success.  I  felt  as  if  I  was  going 
under  an  anesthetic.  I  heard  noises  and  voices,  but  could  not  re- 
spond. We  continued  to  try  to  convince  the  company  that  some- 
thing was  terribly  wrong  and  that  we  desperately  needed  help.  We 
described  our  symptoms,  but  nobody  showed  any  interest.  In  fact, 
they  wanted  us  to  get  back  on  the  plane  and  continue  working  the 
trip. 

Finally,  we  managed  to  convince  our  supervisor  that  we  were  ill. 
She  decided  to  send  us  to  the  hospital  by  company  van.  By  the  time 
we  reached  the  hospital,  I  had  muscle  weakness,  a  metallic  taste 
in  my  mouth,  and  extreme  pain  in  my  bones  and  joints,  which  was 
later  diagnosed  as  "the  benas." 

Finally,  now  3  hours  after  the  plane  had  landed,  blood  was  fi- 
nally drawn  to  determine  the  carbon  monoxide  level.  Eventually,  I 
met  up  with  my  colleagues.  When  the  doctor  returned,  he  said  ne 
believed  we  had  all  experienced  a  lyophilic  gas  inhalation  injury. 
Since  the  blood  tests  had  been  performed  so  long  after  the  original 
inhalation,  it  was  impossible  to  know  which  gas  or  gasses  we  had 
been  exposed  to. 

We  later  learned  that  before  we  had  left  Anchorage,  our  airplane 
was  maintenanced  for  a  faulty  thrust  reverser  while  we  and  the 
passengers  were  on  board.  When  the  work  was  completed,  the  me- 
chanics tested  the  engines;  however,  the  auxiliary  power  unit, 
which  is  the  on-the-ground  electrical  system  for  planes,  was  on,  so 
the  vaporized  fuel  entered  into  the  plane  through  the  APU  into  the 
air  conditioning  system  and  four  open  doors.  We  were  actually 
breathing  vaporized  fuel  exhaust  during  preboarding  and  in-flight. 
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Since  that  horrible  flight,  I  have  had  migraines,  developed  a 
heart  murmur,  have  a  damaged  endocrine  system  and  visual  dis- 
turbances. I  have  chronic  fatigue  and  olfactory  sensitivity  to  all 
chemicals.  Also,  I  have  had  two  convulsions,  one  as  recently  as  last 
month,  and  numbness  in  my  face,  arms,  and  legs.  I  have  seen 
countless  doctors  and  have  endured  a  multitude  of  tests,  including 
EEGs,  an  MRI,  and  a  full-day  neurological/psychological  evalua- 
tion. The  latter  test  showed  that  I  had  lost  20  points  in  my  IQ,  now 
have  a  learning  disability,  limited  short-term  memory  and  cog- 
nitive functioning  problems. 

My  doctor  finally  allowed  me  to  work  last  June,  but  I  found  out 
I  was  not  ready;  I  did  not  see  an  improperly  stowed  briefcase,  and 
it  came  out  of  the  overhead  and  knocked  me  unconscious. 

My  colleagues  told  me  that  I  was  a  safety  risk  on  this  flight, 
since  I  had  incorrectly  performed  many  basic  and  important  safety 
tests  such  as  disarming  the  doors.  I  finally  admitted  to  myself  that 
I  have  neurological  prwjlems  and  was  not  healthy  enough  to  work, 
I  have  not  worked  since  June. 

Sadly,  we  are  not  the  only  group  of  flight  attendants  who  have 
become  seriously  ill  from  poor  air  quality  on  the  aircraft.  There 
were  235  separate  flights  with  air  quality  incidents  and  506  related 
flight  attendant  illnesses  reported  from  July  1989  to  the  present  on 
my  carrier  alone.  These  flight  attendants  have  reported  headaches, 
blurred  vision,  and  other  health  problems. 

The  Association  of  Flight  Attendants  contacted  the  FAA  imme- 
diatelv  and  many  times  thereafter,  as  flight  attendants  began  get- 
ting ill.  Nevertheless,  my  union  learned  last  week  that  in  Septem- 
ber of  1991,  the  FAA  requested  that  the  carrier  no  longer  send  re- 
ports on  air  quality  incidents  or  illnesses  to  the  agency.  In  other 
words,  the  agency  did  not  want  to  be  bothered  any  further.  The 
union  was  never  notified  that  they  had  stopped  receiving  these  im- 
portant documents. 

Since  the  FAA  claimed  total  jurisdiction  over  airline  crew  mem- 
ber health  and  safety  in  1975,  the  agency  has  failed  to  make  any 
serious  effort  to  address  occupational  safety  and  health  issues  out- 
side the  area  of  crash  survivability.  The  threats  of  turbulence,  radi- 
ation, passengers'  viral  illness,  poorly-designed  200-pound  meal 
and  beverage  carts,  lengthy  duty  days,  noise,  and  inadequate  cli- 
mate controls  argue  forcibly  for  strong  agency  oversight  of  occupa- 
tional hazards  on  aircraft.  Yet  the  reality  is  that  flight  attendants 
are  unprotected  and  desperately  need  OSHA  coverage. 

Senator  Metzenbaum.  I  thank  you  very  much,  Ms.  Clarke.  Your 
entire  statement  will  be  included  in  the  record. 

[The  prepared  statement  of  Ms.  Clarke  follows:] 

Prepared  Statement  of  Deanne  Clarke 

Good  morning  Mr.  Chairman  and  members  of  the  subcommittee,  my  name  is 
Deanne  Clarke  and  I  am  a  flight  attendant  for  a  national  airline  and  a  member  of 
the  Association  of  Flight  Attendants,  AFL-CIO.  on  behalf  of  myself  and  my  flying 
partners,  I  am  pleased  to  speak  to  you  on  why  we  need  OSHA  coverage.  I  am  accom- 
panied here  today  by  Terry  Taylor,  the  former  AFA  local  president,  who  can  provide 
historical  background  on  this  situation. 

It  has  been  over  a  year  since  I  worked  the  45  minute  flight  from  Anchorage  to 
Fairbanks,  during  which  I,  and  my  three  colleagues,  ;  experienced  severe  health 
symptoms.  Since  that  time,  I  have  been 
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unable  to  work  and  have  seen  countless  doctors.  But  while  it  is  depressing  to  be 
so  ill,  what  has  been  equalling  upsetting  has  been  my  company's  and  the  govern- 
ment's total  disinterest  concerning  my  and  others'  illnesses.  The  airline  and  the 
FAA  reftise  to  do  anything  about  our  problem  and  OSHA  can  not  help  us  because 
it  has  no  jurisdiction.  This  is  why  I  am  nere  today. 

I  know  you  are  all  aware  of  the  important  safety  responsibilities  flight  attendants 
have  on  board  an  aircraft.  Besides  the  routine  responsibilities,  flignt  attendants 
must  be  mentally  and  physically  prepared  at  all  times  to  evacuate  an  aircraft  dur- 
ing an  emergency  and  provide  emergency  medical  assistance  to  passengers.  Our 
main  concern  is  the  passenger's  safety,  and  it  is  critical  that  we  are  alert  and 
healthy. 

I  am  no  longer  healthy  enough  to  perform  my  flight  attendant  responsibilities.  Let 
me  tell  you  about  what  happened.  Shortly  after  departure,  I  began  to  experience 
dizziness,  nausea  and  mv  hands  started  to  shake.  Fifteen  to  20  minutes  mto  the 
fli^t,  I  had  to  sit  down  because  my  hands  were  numb;  I  was  having  difliculty  con- 
centrating and  I  had  an  excruciating  pain  in  my  head. 

At  the  same  time,  two  other  flight  attendants  started  feeling  ill.  We  reported  the 
illnesses  to  the  pilots.  Our  illnesses  were  dismissed  without  response.  By  the  end 
of  the  flight,  I  was  disoriented  and  the  waves  of  nausea  and  pain  in  my  head  wors- 
ened. I  had  tunnel  vision  and  my  eyes  felt  like  they  were  being  pulled  out  their 
sockets.  I  had  hot  flashes  and  the  skin  on  my  face  felt  like  I  had  a  horrible  sunburn. 
I  even  experienced  a  burning  and  tightness  in  my  chest  and  my  heart  was  palpitat- 
ing. 

We  landed  in  Fairbanks  and  a  carrier  agent  met  our  plane  to  help  deplane  the 
passengers.  Upon  deplaning,  we  asked  the  agent  and  other  company  personnel  for 
help  many  times  witn  no  success.  I  wandered  around  the  passenger  area  but  could 
not  remember  where  I  was  despite  the  fact  that  I  am  oft«n  ancf  regularly  in  that 
airport  area.  I  felt  as  if  I  was  going  under  anesthesia.  I  heard  noises  and  voices  but 
could  not  respond.  My  symptoms  persisted  as  did  the  symptoms  of  the  other  flight 
attendants.  One  flight  attendant's  fingernail  beds  were  blue,  her  heart  was  racmg 
and  her  eyes  were  extremely  bloodshot. 

We  continued  to  try  to  convince  the  company  that  something  was  wrong  and  we 
desperately  needed  help.  We  described  our  symptoms,  but  nobody  showed  any  inter- 
est. In  fact,  they  wanted  us  to  get  back  on  the  plane  and  continue  working  tne  trip. 
Finally,  we  managed  to  convince  our  supervisor  that  we  were  ill.  She  decided  to 
send  us  to  the  hospital  by  company  van.  I  should  note  that  two  passengers,  who 
had  also  become  ill  on  the  flight,  were  taken  to  the  hospital  by  ambulance.  We  ar- 
rived at  Fairbanks  Memorial  Hospital  over  an  hour  after  we  landed  at  the  airport. 
Our  blood  pressure,  temperature,  and  glucose  levels  were  taken.  That  was  it. 

?By  this  time,  I  had  muscle  weakness,  a  metallic  taste  in  my  mouth  and  extreme 
paun  in  my  bones  and  joints,  which  was  later  diagnosed  as  the  bends.  Finally  at  this 
point,  now  three  hours  aft^r  the  plane  had  landed,  blood  was  drawn  to  determine 
the  carbon  monoxide  level.  Eventually,  I  met  up  with  my  colleagues.  They  were 
shocked  when  they  noticed  that  my  hands  and  lips  were  deep  blue.  When  the  doctor 
returned,  he  said  he  believed  we  had  all  experienced  a  lyophilic  gas  inhalation  in- 
jury. Since  the  blood  tests  had  been  performed  so  long  after  the  original  inhalation, 
it  was  impossible  to  know  which  gas  or  gasses  we  had  oeen  exposed  to. 

When  we  returned  to  the  airport,  we  were  rescheduled  to  fly  to  Anchorage  and 
then  Seattle,  Washington  and  checked  in  for  our  flight.  A  passenger  came  up  to  me 
and  said  she  was  glad  to  see  I  was  alright  because  foUowing  the  fii^t,  an  announce- 
ment had  been  made  that  the  next  flight  on  that  plane  had  been  "canceled  due  to 
illness  of  a  flight  attendant  who  suffered  from  an  air  quality  problem."  That  was 
the  only  company  acknowledgement  we  ever  received  that  something  was  wrong 
with  that  plane  and  that  we  had,  in  fact,  become  sick.  We  later  learned  that  before 
we  had  left  Anchorage,  our  airplane  was  maintenanced  for  a  faulty  thrust  reverser 
while  we  and  the  passengers  were  on  board.  When  the  work  was  completed,  the  me- 
chanics tested  the  engines.  However,  as  the  Auxiliary  Power  Unit  (APU),  the  on 
ground  electrical  system  for  planes,  was  on,  the  vaporized  fuel  entered  into  the 
plane  through  the  APU,  the  air  conditioning  system  and  four  open  doors.  We  were 
actually  breathing  vaporized  fuel  exhaust  during  preboarding  and  in-flight. 

Since  that  horrible  flight,  I  have  had  migraines,  developed  a  heart  murmur,  have 
a  damaged  endocrine  system  and  vision  disturbances.  I  have  chronic  fatigue  and  an 
olfactory  sensitivity  to  all  chemicals.  Also,  I  have  had  two  convulsions,  one  as  re- 
cently as  last  montn,  and  numbness  of  my  face,  arms  and  legs.  I  have  seen  countless 
doctors  and  have  endured  a  multitude  of  tests  including  EEGs,  an  MRI  and  a  full 
day  neurological/psychological  evaluation.  The  latter  test  showed  that  I  had  lost  20 
points  in  my  IQ,  and  now  nave  a  learning  disability,  limited  short  term  memory  and 
cognitive  functioning  problems.  I  have  incurred  almost  $6,000  in  medical  costs. 
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To  add  insult  to  injury,  while  Washington  State,  where  I  reside,  has  twice  said 
I  am  covered  by  worker^  compensation,  the  carrier  is  appealing  those  decisions.  I 
have  hired  an  attorney  to  help  me  with  the  appeal.  I  have  received  60  percent  of 
my  wage  loss  and  secondary  health  insurance  has  paid  80  percent  of  the  medical 
bills.  If  I  lose  the  appeal,  I  will  have  to  pay  back  all  of  the  money  I  received  for 
lost  wages. 

My  doctor  finally  allowed  me  to  return  to  work  last  June  but  I  quickly  found  out 
I  was  not  ready.  On  one  of  these  flights  (and  my  last),  I  was  hit  in  the  head  bv 
an  improperly  stowed  briefcase,  emd  it  knocked  me  out.  Had  I  been  alert  enough 
to  notice  the  briefcase  in  the  overhead  bin  and  prop)erly  stowed  it,  I  probably  would 
not  have  been  hit  by  it  and  suffered  the  concussion.  Later,  my  colleagues  told  me 
I  was  a  "safety  risk  on  those  flights  since  I  had  incorrectly  perforraea  many  basic 
and  important  safety  tasks,  such  as  disarming  the  doors.  I  finally  admitted  to  my- 
self that  I  did  have  neurological  problems  and  was  not  healthy  enough  to  work.  I 
have  not  worked  since  June. 

The  other  flight  attendants  working  that  original  flight  have  also  taken  off 
months  of  work  while  they  recover  from  various  illnesses.  Sadly,  we  are  not  the  only 
group  of  flight  attendants  to  get  seriously  ill  from  poor  air  quality  on  our  aircraft. 
There  were  235  separate  flights  with  air  quality  incidents  and  506  related  flight  at- 
tendant illnesses  reported  from  July  1989  to  the  present  on  my  carrier  alone.  These 
fUg^t  attendants  have  reported  headaches,  blurred  vision,  and  other  health  prob- 
lems. The  Association  of  FHght  Attendants  contacted  the  FAA  inamediately  when 
fli^t  attendants  began  getting  ill.  Despite  numerous  calls  and  letters,  the  FAA  has 
never  taken  any  action.  In  fact,  my  union  learned  last  week  that  in  September  of 
1991,  the  FAA  requested  that  the  carrier  no  longer  send  reports  on  air  quality  inci- 
dents and  illnesses  to  the  agency.  In  other  words,  the  FAA  did  not  want  to  be  both- 
ered any  further.  The  union  was  never  notified  that  the  FAA  had  stopped  collecting 
these  important  documents.  I  have  attached  to  this  testimony  a  chronology  of  some 
of  the  union's  efforts  to  get  help  from  the  airline  carrier  and  the  government  con- 
cerning this  serious  problem. 

In  addition,  these  health  problems  are  not  just  found  on  my  carrier.  In  prepara- 
tion for  this  hearing,  I  was  told  about  another  incident  in  June,  1990  on  a  major 
carrier.  A  Boeing  727  aircraft,  with  22  passengers  and  four  flight  attendants,  was 
traveling  from  Columbus,  Ohio  to  New  York's  Laguardia  Airport.  Shortly  after  de- 
parture, passengers  and  flight  attendants  began  experiencing  health  problems.  By 
the  time  they  arrived  in  New  York,  one  flight  attendant  and  a  quarter  of  the  pas- 
sengers were  ill  and  two  other  flight  attendants  were  unconscious.  Only  one  flight 
attendant  was  capable  of  performing  crucial  safety  responsibilities.  Even  now,  little 
is  known  about  the  possible  exposures  that  may  have  caused  this  reaction  since  the 
FAA  admitted  that  it  was  not  equipped  to  do  on-board  testing  and  was  unsure  if 
the  airline  had  done  so. 

Since  the  FAA  claimed  total  jurisdiction  over  airline  crew  member  health  and 
safety  in  1975,  the  FAA  has  failed  to  make  any  serious  effort  to  address  occupa- 
tional safety  and  health  issues  outside  the  area  of  crash  survivability.  The  threat 
of  turbulence,  explosive  decompressions,  assaultive  passengers,  radiation,  pas- 
sengers' viral  illnesses,  200  pouna,  poorly  designed  meal  and  beverage  carts,  lengthy 
duty  days,  noise  and  inadequate  climate  controls  argues  forcefully  for  strong  agency 
oversight  of  occupational  hazards  on  aircraft.  Yet,  the  reality  is  that  flight  attend- 
ants are  unprotected  and  desperately  need  OSHA  coverage. 

I  want  to  note,  before  I  conclude,  that  OSHA  will  bring  many  important  changes 
for  flight  attendants,  including  whistleblower  protection.  I  have  no  protections  in 
blowing  this  whistle  today  since  aviation  workers  are  not  covered  by  OSHA.  I  am 
here  anyway  because  I  believe  it  is  crucial  that  flight  attendants  be  covered  by 
OSHA.  I  urge  the  Senate  to  rectify  this  problem  and  help  insure  the  safest  work 
environment  possible  for  flight  attendants. 

Thank  you  for  allowing  me  to  testify  before  you  and  I  would  be  pleased  to  answer 
any  questions. 

Supplement  to  Deanne  Clakke's  Tectimony,  Association  of  Flight 

Attendants,  AFL-CIO 

actions  addressing  airline's  cabin  air  quality  problems 

— July  29,  1989 — First  air  quality  incident  is  reported. 

— November,  1989 — AFA  Local  Council  begins  sending  air  quality  reports  to  FAA. 

— March  26,  1990 — AFA  demands  airline  take  immediate  steps  to  prevent  further 

air  quality  incidents  and  requests  information  on  air  quality  incidents  and  illnesses. 
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— March  30,  1990 — AFA  requests  that  FAA  investigate  airline's  cabin  air  quality 
and  require  immediate  corrective  action  and  follow-up  inspections. 

— April  3-^,  1990 — AFA  requests  Health  Hazard  Evaluation  from  NIOSH  and 
NTSB  to  conduct  an  investigation  on  incidents. 

— April  18-May  8,  1990 — AFA  requests  airline  and  FAA  to  institute  altitude  re- 
striction on  planes  with  air  quality  problems  and  urges  NTSB  to  pursue  this  matter 
wi^  FAA.  (FAA  takes  no  action  on  air  quality  problem.) 

— ay  10,  1990 — AFA  repeats  requests  to  airline  for  documents  on  air  quEility  inci- 
dents and  illnesses,  imposition  of  altitude  restrictions  on  affected  planes,  and  allow- 
ing AFA  to  designate  a  representative  to  work  with  company  on  air  quality  prob- 
lems. 

— une  25,  1990 — NIOSH  issues  Interim  Health  Hazard  Evaluation  Report  to  de- 
termine an  appropriate  course  for  investigation. 

— eptember  27-October  10,  1990 — AFA  and  airline  representatives  conduct  follow- 
up  tests  for  carbon  monoxide  on  10  commercial  flights  by  airline. 

— May  13,  1991 — In  response  to  a  second  NIOSH  Interim  Health  Report  issued 
in  April  1991,  AFA  urges  NIOSH  to  conduct  additional  tests  as  proposed  by  AFA 
consultant. 

—June  14,  1991 — NIOSH  completes  Interim  Medical  Report  based  on  an  analysis 
of  available  medical  records. 

— July-October,  1991 — AFA  repeatedly  expresses  concern  that  the  scope  of  testing 
is  too  limited  and  the  possibility  of  chemical  exposure  is  underestimated  by  NIOSH. 

— Feb.  5,  1993 — NIOSH  issues  Final  Report  stating,  "the  cause  of  incidents  re- 
mains undetermined"  and  findings  are  inconclusive. 

—September,  1993— AIR  QUALITY  INCIDENTS  CONTINUE  TO  OCCUR. 

Senator  Metzenbaum.  We  will  now  hear  from  Shelly  Davis. 

Ms.  Davis.  Good  afternoon,  Senator  Metzenbaum.  My  name  is 
Shelly  Davis,  and  I  am  an  attorney  with  the  Farmworker  Justice 
Fund  and  legal  director  of  its  health  and  safety  project. 

The  Department  of  Labor  reported  last  week  that  farm  work  is 
the  second  most  dangerous  occupation  in  the  United  States.  One  of 
the  primary  causes  of  illnesses  and  injuries  in  agriculture  is  expo- 
sure to  agricultural  pesticides. 

The  EPA  estimates  that  300,000  farm  workers  are  poisoned  each 
year  due  to  pesticide  exposure.  In  fact,  agricultural  workers  suffer 
the  highest  rate  of  chemical-related  injuries  of  any  occupational 
group  in  the  Nation. 

In  these  circumstances,  it  is  ironic  that  OSHA's  hazard  commu- 
nication standard  does  not  apply  to  farm  workers.  As  a  con- 
sequence, farm  workers  are  one  of  the  only  groups  in  the  United 
States  who  have  no  right  to  know  the  names  of  the  chemicals  in 
their  workplace,  no  right  to  specific  training  regarding  these  chemi- 
cals, and  no  right  to  access  to  a  material  safety  data  sheet. 

OSHA  is  deprived  of  iurisdiction  in  this  area  because  of  the  ap- 
plication of  Section  4(1d)(  1)  of  the  OSHA  Act.  Thus,  even  though  the 
EPA  regulation  of  pesticides  is  wholly  inadequate,  OSHA  cannot 
protect  farm  workers. 

This  problem  has  real  life  consequences  for  agricultural  workers. 
Let  me  give  you  a  couple  of  examples.  Since  1991,  scores  of  Florida 
growers  of  ferns  and  ornamental  plants  have  reported  to  the  State 
health  department  many  diverse  medical  problems  which  they  be- 
lieve are  caused  by  exposure  to  the  fungicide  benlate.  These  range 
from  respiratory  and  neurological  problems  to  birth  defects  and  tes- 
ticular cancer,  which  is  a  very  rare  form  of  the  disease. 

Animal  studies  on  benlate's  active  ingredient,  benomyl,  confirm 
that  this  product  causes  birth  defects,  testicular  damage,  and  can- 
cer. And  NIOSH  is  currently  studying  the  effects  of  benlate  expo- 
sure on  its  users. 


42 

But  as  we  stand  here  today,  the  120,000  farm  workers  who  work 
in  these  nurseries  do  not  know  whether  they  were  exposed  to 
benlate.  And  although  many  of  these  workers  were  exposed  to  that 
chemical,  and  many  are  ill,  none  have  received  any  compensation 
as  a  result  of  these  injuries. 

Let  me  give  you  another  example  that  has  been  caused  by  the 
farm  workers'  lack  of  training  with  regard  to  the  pesticides  they 
are  exposed  to. 

On  November  15,  1989,  two  crews  of  farm  workers  were  directed 
to  tie  cauliflower  in  a  Florida  field  12  hours  after  it  was  sprayed 
with  the  pesticide  phosdrin.  A  couple  of  hours  after  work  beg£in  in 
that  field,  workers  started  getting  sick,  and  over  the  course  of  that 
day,  85  workers  were  taken  out  of  that  field  to  area  hospitals  and 
clinics.  It  was  later  learned  that  they  were  poisoned  by  the  insecti- 
cide residue  on  the  plants.  The  resulting  injuries  were  that  two 
women  had  miscarriages;  a  third  gave  birth  to  a  child  with  birth 
defects;  scores  of  workers  suffered  numbness,  in  some  cases  so  se- 
vere that  lifelong  farm  workers  who  had  been  accustomed  to  carry- 
ing 100-pound  sacks  of  fruit  on  their  backs  were  not  able  to  pick 
up  a  newspaper. 

Phosdrin,  in  mode  of  action  and  level  of  toxicity,  is  like  nerve 
gas.  Under  the  pesticide  label,  workers  should  not  re-enter  the  field 
for  48  hours  after  its  application.  Any  worker  who  does  re-enter  a 
field  during  that  48-hour  period  should  be  given  a  chemical-resist- 
ant suit,  gloves,  and  if  the  chemical  is  wet,  a  respirator. 

The  farm  workers  in  this  field  could  not  protect  themselves  be- 
cause they  did  not  know  these  label  requirements,  and  these  un- 
necessary illnesses  and  injuries  resulted. 

Under  the  proposal  of  S.  575,  the  focus  will  be  put  where  it 
should  be — on  whether  another  agency's  regulation  of  a  problem  is 
as  effective  as  that  of  OSHA.  When  that  proposal  is  enacted,  farm 
workers  will  get  far  greater  workplace  safety. 

Today,  farm  workers  suffer  a  life  expectancy  which  is  20  years 
shorter  than  that  of  the  rest  of  the  population.  It  is  time  that  farm 
workers  get  treated  like  all  other  workers  and  get  the  full  protec- 
tion of  OSHA. 

Thank  you. 

[The  prepared  statement  of  Ms.  Davis  follows:] 

Prepared  Statement  of  Shelley  Davis 

The  Farmworker  Justice  Fund,  Inc.  (FJF)  is  a  non-profit,  national  farmworker  ad- 
vocacy organization  which  provides  free  legal  assistance  to  migrant  and  seasonal  ag- 
ricultural workers  throu^out  the  Nation.  I  am  an  attorney  for  FJF  and  Legal  Di- 
rector of  its  Health  and  Safety  Project.  FJF  submits  this  testimony  on  behalf  of  it- 
self and  its  many  farmworker  clients. 

In  1992,  the  Farmworker  Justice  Fund,  Inc.,  founded  the  Farmworker  Health  and 
Safety  Institute  with  funding  from  the  W.K.  Kellogg  Foundation  and  the  Nathan 
Cummings  Foundation.  The  Institute  is  a  consortium  of  grassroots  farmworker  orga- 
nizations, including  the  Comite  de  Apoyo  a  los  Trabajadores  Agricolas,  the  Farm- 
worker Association  of  Central  Florida,  the  George  Washington  University  Medical 
Center's  Division  of  Occupational  and  Environmental  Medicine,  and  four  Migrant 
Health  Centers  serving  farmworkers  in  New  Jersey,  Puerto  Rico  and  Florida.  The 
Institute  developed  "train-the-trainer"  modules  (teaching  guides)  for  farmworkers 
and  their  health  care  providers  explaining  workplace  health  and  safety  hazards,  in- 
cluding pesticide  safety  issues.  The  Institute  is  also  conducting  trainings  and  evalu- 
ating the  results.  The  recent  EPA  worker  protection  regulations  are  an  integral  part 
of  the  pesticide  training  sessions,  but  trainers  are  also  directed  to  focus  on  the  spe- 
cific pesticide  hazards  which  the  workers  face  in  their  workplace. 
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In  our  testimony  today  we  address  the  following  issues:  1)  how  application  of  Sec. 
4(bXl)  of  the  Occupational  Health  and  Safety  Act  (OSHAct)  has  deprived  farm- 
workers of  the  crucial  protections  of  the  Hazard  Communication  Standard  (HCS). 
29  C.F.R.  Sec.  1910.1200;  2)  how  S.  575'b  proposed  amendment  of  Sec.  4(b)(1)  would 
greatly  benefit  farmworkers;  and  3)  what  other  obstacles  prevent  full  OSHA  protec- 
tion for  agricultural  workers. 

I.  APPLICATION  OF  SECTION  4  (b)  (1)  OF  THE  OSHAct  HAS  DEPRIVED 
FARMWORKERS  OF  THE  RIGHT  TO  KNOW  THE  PESTICIDES  TO  WHICH 
THEY  ARE  EXPOSED  IN  THE  WORKPLACE 

An  estimated  300,000  farmworkers  are  injured  each  year  due  to  occupational  ex- 
posures to  pesticides,  i  Yet  application  of  Sec.  4(b)  (1)  of  the  Occupational  Health 
and  Safety  Act,  29  U.S.C.  Sec.  653(b)(1)  has  deprived  farmworkers  of  the  crucial 
right  to  know  the  pesticides  to  which  they  are  exposed  in  the  workplace.  Indeed, 
ironically,  farmworxers  are  virtually  the  only  occupational  group  in  the  nation 
which  is  not  covered  by  OSHA's  Hazard  Communication  Standard.  This  is  particu- 
larly unjust  since  the  U.S.  Bureau  of  Labor  Statistics  reoorts  that  agricultural  work- 
ers suffer  the  highest  rate  of  chemical-related  illness  ol  any  occupational  group:  5.5 
per  1,000  workers.  2  State  woriters  compensation  statistics  tell  the  same  story.  In 
Washington  State,  for  example,  in  the  period  1987-90,  farmworkers  had  a  rate  of 
systemic  poisoning  that  was  3.2  times  ni^er  than  that  of  all  workers  and  a  rate 
of  toxic  disease  which  was  2.2  times  the  rate  of  all  workers.  3  And  these  figures  are 
only  the  tip  of  the  iceberg  because  occupational  disease  among  farmworkers  is  gross- 
ly under  reported.  ■* 

Pesticide  poisoning  of  field  workers  usually  occurs  through  direct  spray, »  drift® 
or  exposure  to  pesticide  residues  on  crops.  Pesticide  mixers,  loaders  and  applicators 
are  also  injured  by  spills  or  splashes.  Such  exposures  can  cause  acute,  supchronic 
or  chronic  illnesses.  Acute  pesticide  poisoning  may  cause  skin  rashes,  eye  injuries, 
fever,  vomiting,  or  even  death.  Chronic  or  subchronic  exposure  may  lead  to  birth  de- 
fects, sterility,  neurological  damage,  kidney  or  liver  illness  or  cancer. ' 

The  full  extent  of  the  chronic  effects  caused  by  virtually  all  available  pesticides 
remains  unknown. »  Nonetheless,  at  least  50  active  ingredients  are  known  or  sus- 
pected carcinogens  and  20  are  known  or  suspected  teratogens. »  Indeed,  numerous 
epidemiological  studies  have  begun  to  document  the  link  between  pesticide  exposure 
and  cancer,  i" 

Some  pesticide  exposure  incidents  end  in  tragedy.  For  Example,  in  1983,  a  farm- 
worker was  drenched  with  the  pesticide  dinoseo  and  died  within  24  hours."  In  a 
California  incident  a  pregnant  farmworicer,  sprayed  with  pesticides  during  her  first 
trimester  of  pregnancy,  gave  birth  to  a  child  who  has  no  arms  or  legs.  12 

A.  Due  to  Sec.  4  (bX  D  The  Protections  of  The  Hazard  Communication  Standard 
Are  Unavailable  to  Farmworkers 

'XT)he  primary  concern  of  (the  Hazard  Communication  Standard]  is  the  risk  of 
being  exposed  to  chemicals  without  knowing  what  the  hazards  of  those  chemicals 


1  United  States  General  Accounting  Office,  Hired  Farmworkers  Health  and  Well-Being  at  Risk 
at  13  (GAO/HRD-92-46)  (February  1992);  U.S.  Congress,  Office  of  Technology  Assessment, 
Neurotoxicity:  Identifying  and  Controlling  Poisons  of  the  Nervous  System,  OTA-BA-436  (1990) 
at  283;  R.  Wasserstrom  and  R  Wiles,  Field  Duty:  U.S.  Farmworkers  and  Pesticide  Safety  at 
3  (1985)  (300,000  farm  workers  become  ill  each  year  due  to  occupational  exposure  to  pesticides); 
see  52  Fed.  Beg.  16,050,  16065  (1987)  (OSHA  estimates  that  between  80,000-300,000  farm- 
workers are  injiu^  each  year  due  to  pesticides). 

2  52  Fed.  Reg.  16050,  16,059  (1987). 

3  Department  of  Labor  and  Industries,  Farm  Worker  Health  and  Safety  in  Washington  State: 
A  Look  at  Workers'  Compensation  Date  Olympia,  WA.  at  11  (1991). 

«Id.  at9-10. 

»See  e.g.,  Chacon  v.  Heinz  Conp.,  C.A.  No.  84-^4017  (CD.  111.  1986)  (seven  farmworkers  har- 
vesting tomatoes  were  injured  when  a  cropduster,  spraying  an  adjacent  field,  accidentelly  hit 
them  with  direct  pesticide  spray.) 

•  An  estinnated  85-90  percent  of  p^ticides  applied  by  aerial  application  do  not  hit  the  terget 
and  are  dispersed  through  the  air,  soil  and  water  through  drift.  G.  Matthews,  Pesticide  Applica- 
tion Methods  (1982).  Pesticides  applied  aerially  or  by  ground  rig  sprayers  can  drift  up  to  a  mile 
or  more  from  the  site  of  application,  even  under  normal  wind  conditions.  Id. 

'See  e.g.,  V.  Wilk,  The  Occupational  Health  of  Migrant  Seasonal  Farmworkers  in  the  United 
Stetes  at  60.  67-68  (1986)/ 

sThe  EPA  has  been  reregistering  pesticides  for  nearly  2  decades,  but  only  a  fraction  of  active 
ingredients  have  been  fully  evaluated  for  chronic  effects. 

"See  V.  Wilk,  The  Occupational  Health  of  Migrant  Seasonal  Farmworkers  in  the  United 
Stetes  at  67-68  (1986). 

10  See  M.  Moses,  Cancer  in  Humans  and  Potential  Occupational  and  Environmentel  Exposure 
to  Pesticides:  Selected  Abstract  (1988). 

"See  51  Fed.  Reg.  36,634,  36,637  (1986). 

13  Aguirre  v.  Steufifer,  No.  184159  (Kern  Cty.  Super.  Ct). 
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are,  and  thus  not  being  sure  of  the  proper  handling  procedure8.''i3  Since  1987,  vir- 
tually all  occupational  groups  in  the  iJnited  States — except  agricultural  workers — 
have  been  guaranteed  the  right:  1)  of  access  to  a  list  of  the  chemicals  in  the  work- 
place; 2)  to  training  concerning  the  specific  chemicals  in  the  workplace;  and  3)  of 
access  to  a  Material  Safety  Data  Sheet,  stating,  inter  alia,  the  signs  and  symptoms 
of  poisoning  from  exposure  to  the  chemical,  the  health  risks  associated  with  such 
exposures  and  the  appropriate  treatment  in  case  of  accidental  iryury.  OSHA  has  in- 
terpreted Sec.  4<bXl)  to  the  OSHAct  as  prohibiting  application  of  tne  Hazard  Com- 
munication Standard  to  agricultural  pesticides  because  the  EPA  regulates  work- 
place exposures  to  pesticides  ^*;  thus,  OSHA  has  refused  to  enforce  the  HCS  for  the 
Denefit  of  farmworsers.  Consequently,  no  current  federal  law  affords  farmworkers 
these  protections. 

1.  Farmworkers  do  not  know  the  names  of  the  pesticides  to  which  they  are  ex- 
posed. 

Under  current  Federal  law,  farmworkers  have  no  right  to  know  the  names  of  the 

fiesticides  to  which  they  are  exposed  in  the  workplace,  i'  This  prevents  farmworkers 
rom  taking  the  steps  necessary  to  protect  themselves  and  interferes  with  the  ability 
of  their  health  care  providers  to  accurately  diagnose  and  treat  pesticide-related  ill- 
nesses and  iiyuries. 

For  example,  in  1991,  scores  of  Florida  growers  of  ferns  and  ornamentals  reported 
to  the  state  nealth  department  that  they  were  experiencing  a  host  of  adverse  health 
eflects  which  they  believed  were  caused  by  exposure  to  the  fungicide  benlate  (chemi- 
cal name  benomyl).  These  problems  range  from  respiratory  and  neurological  ail- 
ments to  miscarriages  and  a  surprising  number  of  cases  of  testicular  cancer,  which 
is  a  rare  form  of  the  disease.  The  State  of  Florida  Department  of  Health  and  Reha- 
bilitative Services  was  loathe  to  publicize  these  problems,  however,  for  fear  that 
many  of  the  120,000  farmworkers  employed  in  these  nurseries  would  file  workers 
comp>ensation  claims.  The  Health  Department  need  not  have  worried  because  al- 
though many  of  these  farmworkers  were  exposed  to  benlate  and  are  ill,  the  workers 
do  not  know  the  names  of  the  chemicals  to  which  they  were  exposed  and,  thus,  do 
not  know  whether  or  not  they  were  poisoned  by  benlate.  Consequently,  none  of  the 
farmworkers  have  received  compensation  as  a  result  of  these  iUnesses. 

In  another  instance,  a  West  Virginia  farmworker  was  directed  to  spray  pesticides 
on  apples  and  peaches  for  his  employer,  but  never  told  the  names  oi  the  pesticides 
he  applied.  The  worker  subsequently  developed  lung  disease  and  died.  It  is  likely 
that  he  was  exposed  to  paraquat,  which  is  known  to  cause  lung  disease.  Neverthe- 
less, the  employer  refused  to  disclose  the  names  of  the  pesticides  he  used  to  the 
worker's  family  and  kept  no  application  records.  As  a  consequence,  the  worker's 
widow  and  children  were  never  able  to  coUect  workers  compensation  benefits. 

In  a  third  instance,  a  woriier  who  was  sprayed  with  pesticides  went  to  his  physi- 
cian on  the  day  following  his  exposure,  complaining  of  fatigue.  While  on  the  examin- 
ing table,  the  worker's  heart  stopped  beating.  He  was  revived  and  rushed  to  the  hos- 
pital where  he  was  placed  in  intensive  care  for  four  days.  After  an  extensive  battery 
of  tests,  his  doctor  suspected  a  chemical  cause  of  the  illness.  It  was  not  until  after 
the  worker's  release  from  the  hospital,  however,  that  his  employer  informed  him 
that  he  had  been  sprayed  with  the  pesticide  lorsban  (chemical  name:  chlorpyrifos), 
which  has  a  24-hour  reentry  interval  (or  quarantine  period).  Had  he  known  of  the 
use  of  this  chemical  prior  to  its  application,  the  worker  would  have  been  in  a  posi- 
tion to  protect  himself  and  prevent  his  injuries.  This  worker  now  has  a  permanent 
neurological  impairment.  Fortunately,  he  has  recovered  some  compensation  for  his 
ailments,  is 

As  these  incidents  illustrate,  it  is  critically  important  for  farmworkers  to  know  the 
names  of  the  pesticides  to  which  they  are  exposed  on  the  farm.  Farmworkers  cannot 


13  Notice  of  Proposed  Rulemaking,  53  Fed.  Reg.  29,822,  29,826  (August  8,  1988). 

"  Under  the  Federal  Insecticide,  Fungicide  and  Rodenticide  Act,  7  U.S.C.  Sec.  136  et  seq.,  the 
SPA  is  authorized  to  regulate  pesticides  to  protect  man  and  the  environment  Nonetheless  the 
vast  bulk  of  its  regulatory  efTorts  has  been  directed  at  determining  which  pesticides  may  be  sold 
("registered")  and  who  may  seal  and  apply  them,  rather  that  at  protecting  those  who  are  actu- 
ally exposed  to  pesticides  on  the  farm.  Consequently,  EPA's  current  regulation  of  pesticide  work 
practices  for  field  workers  fill  a  single  page  in  the  Code  of  Federal  Regulations.  See  40  C.F.R. 
Sec.  170.  Even  when  its  new  Worker  Protection  Standard  takes  effect,  the  protections  for  work- 
ers will  not  be  comparable  to  those  of  the  HCS  and  other  OSHAct  provisions. 

"iThe  EPA  Worker  Protection  Standard  (WPS),  57  Fed.  Reg.  38102  (1992)  will  give  farm- 
workers some  limited  access  to  the  names  of  chemicals  in  the  workplace  beginning  in  April 
1994,  but  it  will  be  limited  to  the  names  of  the  pesticides  applied  or  subject  to  reentry  intervals 
within  the  last  30  days.  By  contrast,  the  HCs  g^uarantees  workers  the  right  to  list  of  all  chemi- 
cals in  the  workplace. 

I'Mitschelen  v.  Weldun  (worker  received  $60,000  settlement  for  his  work-related  ir^uries). 
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protect  themselves  without  this  information  and  their  health  care  providers  cannot 
accurately  diagnose  and  treat  the  resulting  illnesses  without  it. 

2.  Training 

The  Hazard  Communication  Standard  also  requires  employers  to  train  their  work- 
ers concerning  the  pesticides  in  the  workplace  before  they  are  exposed  to  them. 
Under  current  federal  law,  however,  farmworkers  have  no  right  to  training  concern- 
ing the  specific  pesticides  to  which  they  are  exposed  in  the  workplace.  Training  is 
essential  to  alert  workers  to  the  types  of  practices  necessary  to  keep  themselves  safe 
and  to  make  them  aware  of  the  signs  and  symptoms  of  pesticide  poisoning  in  case 
of  accidental  exposure.  This  information  will  save  lives  and  prevent  illness. 

For  example,  on  November  15,  1989,  two  crews  of  farmworkers  were  directed  to 
tie  cauliflower  in  a  Balm,  Florida  field,  a  scant  12  hours  after  the  field  had  been 
sprayed  with  phosdrin  (chemical  name:  mevinphos).  Two  hours  afler  work  began, 
workers  started  vomiting  and  fainting.  Over  the  course  of  the  day,  85  woricers  were 
poisoned  by  the  pesticide  residues  on  the  plants  and  taken  to  area  hospitals  and 
clinics.  Nonetheless,  work  was  not  called  ofT  in  that  field  until  5:00  pm. — and  some 
workers  remained  until  quitting  time  because  they  didn't  appreciate  the  danger  they 
faced  and  they  feared  losing  their  job. 

Phosdrin,  in  mode  of  action  and  level  of  toxicity,  is  like  nerve  gas.  According  to 
its  label,  workers  should  not  work  in  a  field  sprayed  with  phosdrm  until  48  hours 
after  application.  The  label  also  provides  that  workers  who  do  return  during  the  48 
hour  reentry  interval  must  be  given  protective  clothing  which  Includes  a  respirator 
(if  the  chemical  is  still  wet),  a  chemical  resistant  suit,  gloves,  etc.  These  items  were 
not  provided  to  the  Balm  workers.  In  aU,  about  a  half  dozen  legal  requirements 
were  violated  here.  Because  the  workers  had  never  been  trained  concerning  safe 
work  practices  with  phosdrin  they  did  not  know  of  these  requirements — and  could 
not  protect  themselves  or  prevent  this  accident  from  occurring. 

Phosdrin  is  suspected  of  causing  miscarriages  and  birth  defects  in  addition  to 
being  a  neurotoxin.  In  the  aftermath  of  this  incident,  two  women  had  miscarriages 
and  another  gave  birth  to  a  child  with  six  digits  and  a  tumor  on  his  face.  Scores 
of  other  workers  suffered  numbness  in  the  limbs  (called  peripheral  neuropathy).  For 
some,  this  ailment  was  so  severe  that  farmworkers  who  were  used  to  carrying  100- 
pound  sacks  of  fruit  on  their  backs  were  unable  to  pick  up  a  newspaper. 

In  July  and  August,  1993,  17  workers  were  hospitalized  in  separate  incidents  in 
Washington  State  due  to  exposure  to  phosdrin.  Most  of  these  accidents  could  have 
been  prevented  if  the  workers  had  been  trained  in  the  safe  use  of  the  product. 

These  incidents  are  typical  of  the  accidents  which  occur  with  agricultural  pes- 
ticides. Because  farmworkers  are  not  trained  concerning  the  specific  pesticides  with 
which  they  work  they  do  not  know  what  is  required  to  ensure  their  safety,  e.g., 
when  it  is  safe  to  reenter  a  field,  what  protective  clothing  or  equipment  must  be 
used,  etc. 

3.  Material  Safety  Data  Sheets 

Because  OSHA  has  refused  to  extend  the  protection  of  the  hazard  Communication 
Standard  to  farmworkers,  agricultural  workers  also  lack  access  to  material  safety 
data  sheets  (MSDS).  These  MSDS's  provide  such  information  as  signs  and  symp- 
toms of  poisoning,  health  risks  associated  with  exposure  to  a  particular  chemical 
and  appropriate  first  aid  treatment.  In  the  absence  of  this  information,  farmworkers 
frequently  do  not  know  when  their  symptoms  aie  related  to  a  pesticide  exposure. 
This  is  particularly  troublesome  since  pesticide  exposure  often  mirrors  the  flu  or 
other  non-specific  illnesses.  A  physician  examining  a  farmworker  is  at  an  extreme 
disadvantage  in  diagnosing  and  treating  these  ailments  when  the  worker  is  un- 
aware of  the  chemical  cause  of  his  illness.  Following  usual  medical  practice,  a  physi- 
cian in  these  circumstances  will  treat  a  patient  for  the  most  likely  cause  of  his  or 
her  symptoms — which  would  be  the  flu  rather  than  pesticide  poisoning,  i'  A  farm- 
worker who  is  treated  for  the  flu,  however,  when  he  or  she  has  been  poisoned  by 


I'The  difficulty  in  accurately  diagnosing  pesticide  poisoning  is  one  of  the  reasons  that  there 
are  no  accurate  statistics  concerning  the  number  of  workers  poisoned  annually  by  pesticides. 
Other  reasons  include  the  absence  of  a  mandatory  national  reporting  requirement  for  pesticide 
poisoning  (by  either  employers  or  physicians)  and  (armworkers;  lack  of  access  to  health  care. 


46 

pesticides,  will  not  benefit  from  the  treatment.  Indeed,  the  persistence  of  the  chemi- 
cal in  his  blood  stream  may  lead  to  long-term  neurological  damage.  i8 

II.  S.  575'S  PROPOSED  AMENDMENT  TO  SECTION  4(bXl)  WOULD  LEAD  TO 
GREATER  PROTECTIONS  FOR  FARMWORKERS 

Currently,  Sec.  4(bXl),  29  U.S.C.  Sec.  653(bXl)  provides  that  the  OSHAct  shall 
not  "apply  to  working  conditions  of  employees  with  respect  to  which  other  federal 
agencies  exercise  statutory  authority  to  prescribe  or  enforce  standards  or  regula- 
tions affecting  occupational  safety  and  health."  This  provision  has  lead  to  widely  dis- 
parate judicial  interpretations  as  to  when  OSHA's  jurisdiction  is  preempted,  i*  It  is 
clear,  however,  that  the  fact  that  another  agency  diaes  not  provide  protection  which 
is  as  effective  as  that  afforded  bv  OSHA  would  not  preclude  preemption.  *>  By  con- 
trast, the  amendment  proposed  by  S.  576  would  put  the  focus  where  it  belongs:  on 
whether  another  agency  provides  the  workers  in  Question  with  protection  which  is 
comparable  to  that  of  OSHA.  This  standard  would  lead  to  far  greater  workplace 
safety  for  farmworkers. 

A.  Under  S.  575's  Approach,  Farmworkers  Will  Gain  Substantial  Benefits  From 
the  HCS  and  Other  ExistinR  OSHA  Protections 

The  advantages  of  S.  575  s  approach  can  be  seen  by  comparing  the  EPA's  regula- 
tion of  workplace  safety  with  regard  to  agricultural  pesticides  with  that  of  OSHA. 
Beginning  on  April  15,  1994,  EPA's  Worker  Protection  Standard  will  afford  farm- 
workers with  some  modest  protections.  Under  existing  law,  the  WPS — inadequate 
though  it  is — would  be  suflicient  to  preempt  OSHA  jurisdiction  in  regard  to  oes- 
ticide  safety  in  agriculture.  Under  S.  575,  however,  OSHA  would  be  able  to  regulate 
these  hazards  because  none  of  the  principal  protections  of  the  HCS  (and  other  provi- 
sions) are  made  available  to  agricultural  workers  by  the  EPA.  For  example: 

1.  Ri^t  to  Know  the  Name  of  the  Chemicals  to  Which  The  Workers  are  Exposed: 
Under  the  HCS,  employers  must  disclose  the  names  of  aU  toxic  chemicals  in  the 
workplace.  Under  EPA's  WPS,  a  grower  need  only  keep  a  list  of  the  pesticides  ap- 
plied (or  subject  to  a  reentry  interval)  in  the  last  30  days  in  the  particular  field  m 
which  the  worker  is  engaged.  This  is  wholly  inadequate  since  the  EPA  itself  has 
recognized  that  pesticide  residues  can  cause  (and  have  caused)  injury  more  than  30 
days  after  application  or  expiration  of  a  reentry  interval.  21  In  addition,  the  WPS 
list  would  not  inform  workers  of  pesticides  which  may  injure  them  by  drift,  when 
they  are  applied  in  an  adjacent  field. 

2.  Training:  The  HCS  requires  worker  training  with  respect  to  the  particular 
chemicals  in  the  workplace  before  the  worker  begins  his  or  her  initial  assignnrient. 
By  contrast,  under  EPA's  WPS,  a  worker  will  only  receive  general  pesticide  safety 
training  and  no  information  concerning  safety  practices  with  the  specific  pesticides 
used  on  that  farm.  In  addition,  the  Wre-required  training  need  only  take  place  after 
a  worker  has  worked  for  16  days  in  a  field  which  has  been  treated  with  pesticides 
(or  been  subject  to  a  reentry  interval)  within  the  last  30  days.  In  other  words,  under 
the  EPA's  scheme  first  a  worker  is  exposed  and  possibly  poisoned,  then  he  is 
trained.  This  makes  no  sense! 

3.  Material  Safety  Data  Sheet:  The  HCS  requires  employers  to  give  workers  ac- 
cess to  the  MSDS  covering  each  chemical  in  the  workplace.  There  is  no  EPA  provi- 
sion for  access  to  this  information.  The  pesticide  labels,  which  are  not  available  to 
the  vast  majority  of  the  workers  do  not  have  comparable  information,  e.g.,  they  lack 
information  concerning  the  short  and  long  term  health  effects  caused  by  exposure. 

4.  Anti-retaliation  Protection:  The  WPS  prohibits  an  employer  from  retaliating 
against  a  farmworker  for  obeying  EPA  regulations,  but  it  has  no  mechanism  for  en- 
forcing this  provision.  By  contrast,  under  the  OSHAct,  a  worker  who  refuses  to  vio- 
late a  standard  or  files  a  complaint  concerning  a  violation  has  administrative  rem- 
edies available  in  case  he  is  disciplined  or  discharged  for  his  action.  22  This  type  of 
protection  is  critical  for  farmworkers  who  earn  on  average  less  than  $6,000  per  year 
and  can  ill  afford  to  jeopardize  their  employment. 


t^Rasenstock  et  al.,  Chronic  Central  Nervous  System  Effects  of  Acute  Organophoephate  Pes- 
ticide Intoxication,  338  The  Lancet  223  (1991);  Savage  et  al.,  Chronic  Neurological  Sequelae  of 
Acture  Organophosphate  Pesticide  Poisoning,  41  Archives  of  Environmental  Health  38  (1988). 

i»  Preemption  depends  upon  whether  another  Federal  agency  has  regulated  the  specific  haz- 
ard at  issue.  As  one  court  described  it,  "comprehensive — treatment  of — fire  p»rotection  will  dis- 
place all  OSHA  regulations  on  fire  protection,  but  regulation  of  portable  fire  extinguishers  will 
not  displace  OSHA  standards  on  fire  alarm  signaling  systems."  In  re  Inspection  of  Norfolk 
Dredging  Co.,  783  F.2d  1526,  1531  (11th  Cir.  1986)  quoting  Southern  Pacific  Transporation  Co. 
v.  Usery,  539  F.2d  386,  391  (D.C.  Cir.  1976). 

aoSee  Mushroom  Transp.  Co.  Inc.,  OSHRC  No.  1588,  1  OSHC  1390  (1973). 

ai57  Fed.  Reg.  38102,  38123  (1992). 

a  See  29  U.S.  C.  Sec  660(c). 
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5.  Enforcement:  By  letter  of  October  20,  1988,  the  EPA  informed  OSHA  that  it 
did  not  intend  to  conduct  any  programmed  inspections  of  agricultural  establish- 
ments to  secure  compliance  with  the  WPS.  Instead,  all  of  EPA  s  enforcement  efforts 
will  be  driven  by  complaints.  Similarly,  many  of  the  states  which  enforce  EPA  regu- 
lations, like  North  Carolina,  inspect  only  in  response  to  complaints.  This  is  grossly 
inadequate.  By  contrast,  while  OSHA's  enforcement  of  its  agricultural  standards  has 
left  much  to  be  desired,  it  far  surpasses  the  EPA's  enforcement  efforts.  In  FY  1992, 
for  example,  OSHA  conducted  504  routine  field  sanitation  inspections  and  10  inspec- 
tions which  were  prompted  by  complaints.  Similarly,  the  state-plan  states  conducted 
426  field  sanitation  inspections  of  which  only  31  were  in  response  to  complaints.  As 
these  figures  demonstrate,  an  enforcement  system  that  is  triggered  entirely  by  com- 
plaints will  result  in  almost  no  inspections  at  all.  This  will  lead  to  generalized  ne- 
glect of  the  regulations  since  it  is  well-known  that  in  order  to  secure  widespread 
compliance  with  new  requirements  an  enforcement  agency  must  visibly  enforce  the 
standards  by  conducting  frequent  inspections. 

6.  Occupational  Illness  Reporting:  Under  existing  EPA  regulations,  there  is  no  re- 
quirement that  employers  record  or  report  occupational  illnesses  or  iryuries  caused 
by  pesticide  exposure.  As  a  conseauence,  government  regulators  are  deprived  of  a 
critical  tool  in  identifying  the  proaucts  and  practices  that  cause  substantial  harm. 
By  contrast,  under  OSHA  regulation3,employers  are  required  to  keep  a  log  of  occu- 
pational illnesses  and  injuries  23  and  make  these  records  available  to  government 
inspectors  upon  request.  24 

Thus,  in  every  respect  the  EPA  regulations  and  enforcement  efforts  are  not  as  ef- 
fective as  the  protections  of  OSHA.  In  light  of  the  many  serious  illnesses  and  inju- 
ries caused  by  pesticide  poisoning,  farmworkers  deserve  the  increased  protections  af- 
forded by  OSHA. 

B.  Under  S.  575  Farmworkers  Will  Also  Benefit  From  Other  Aspects  of  the  OSHA 
Reform  Legislation 

Since  under  S.  575's  approach,  OSHA  would  not  be  preempted  from  regulating 
workplace  safety  with  respect  to  pesticides,  farmworkers  would  benefit  from  many 
other  provisions  of  S.  575  as  well.  For  example,  the  new  law  would:  recjuire  employ- 
ers to  nave  a  health  and  safety  program;  require  annual  refresher  traming  on  pes- 
ticide hazards,  institute  employer-employee  health  and  safety  committees  on  larger 
farms,  require  OSHA  to  issue  permissible  exposure  limits  in  agriculture,  institute 
a  health  surveillance  program  for  employees  exposed  to  OSHA  regulated  toxins,  re- 
quire OSHA  to  respond  to  oral  as  well  as  written  complaints,  allow  employees  to 
refuse  to  work  in  imminently  hazardous  conditions,  etc.  These  additional  protections 
would  increase  farmworkers  knowledge  of  the  pesticide  hazards  they  face  on  the  job 
and  substantially  increase  their  ability  to  protect  themselves  from  injury. 

UI.  OTHER  OSHAct  OBSTACLES  SHOULD  BE  ELIMINATED  TO  INCREASE 
OCCUPATIONAL  HEALTH  AND  SAFETY  ON  OUR  NATION'S  FARMS 

This  past  week  the  U.S.  Department  of  Labor  reported  that  farm  work  is  the  sec- 
ond most  dangerous  occupation  in  the  United  States  (second  only  to  mining).  To  pre- 
vent many  oi  the  illnesses  and  injuries  which  maim  and  kill  agricultural  workers 
and  their  families  each  year,  farmworkers — like  all  other  workers — should  be 
"assure[d]  so  far  as  possible  .  .  .  safe  and  healthful  working  conditions."  25 

The  primary  obstacle  to  OSHA's  regulation  of  hazards  in  agriculture  is  the  OSHA 
appropriations  rider  which,  for  more  than  a  decade,  has  prohibited  OSHA  from  reg- 
ulating hazards  on  farms  which  employ  fewer  than  11  workers  and  lack  a  farm 
labor  camp.  This  has  effectively  ousted  OSHA  of  jurisdiction  over  more  than  two- 
thirds  of  all  farms. 

The  second  major  obstacle  that  hampers  OSHA's  effectiveness  in  agriculture  is 
that  many  OSHA  standards  specifically  forbid  application  in  agriculture.  28  This, 
too,  unfairly  disadvantages  farmworkers. 

Third,  OSHA  enforcement  is  limited  by  the  small  number  of  inspectors  available 
to  it.  Currently  under  consideration  at  the  U.S.  Department  of  Labor  (DOL)  is  a 

Blan  to  shift  all  DOL  enforcement  activities  in  agriculture  to  the  Wage  and  Hour 
•ivision.  This  would  be  of  great  benefit  to  farmworkers  and  would  substantially  in- 
crease the  visibility  and  effectiveness  of  OSHA  enforcement  on  the  farm. 

In  the  absence  of  OSHA  regulations,  the  health  of  our  nation's  farmworkers  has 
unnecessarily  been  put  at  risk.  The  effect  of  this  neglect  has  been  that  farmworkers' 
life  expectancy  is  twenty  years  shorter  than  that  of  the  rest  of  the  population.  It 
is  time  to  treat  farmworkers  like  all  other  workers  and  fully  protect  tneir  health 


M29C.F.R.  Sec.  1904.2. 
*«Id.  at  Sec.  1904.7. 
M  See  29  U.S.C.  Sec.  651. 
MSee  29  C.F.R  Sec.  1910. 
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and  safety.  The  enactment  of  S.  575  would  go  a  long  way  toward  achieving  that 

Koal. 

FARMWORKER  JUSTICE  FUND,  INC.,  2001  S  Street,  N.W., 

Washington,  DC.  October  15,  1993. 

The  Honorable  HOWARD  M.  Metzenbaum, 
United  States  Senate,  Washington,  DC. 

Dear  Senator  Metzenbaum:  Thank  you  very  much  for  affording  us  the  oppor- 
tunity to  testify  in  support  of  the  Comprehensive  Occupational  Safety  and  Health 
Act,  S.  575.  We  would  like  to  make  the  following  response  to  the  questions  you 
posed  by  letter  of  October  6  1993: 

1.  We  believe  that  the  Occupational  Safety  and  Health  Administration  (OSHA) 
could  do  a  better  job  than  the  EPA  in  protecting  farmworkers  in  the  following  re- 
spects: First,  OSHA's  Hazard  Communication  Standard  reouires  employers  to  pro- 
vide chemical  specific  safety  training  to  their  employees  before  the  workers  are  ex- 
posed to  a  chemical.  By  contrast,  under  the  EPA  Worker  Protection  Standard,  work- 
ers will  only  receive  general  pesticide  safety  information  (not  chemical  specific  train- 
ing) and  even  this  would  only  occur  after  the  worker  has  been  exposed  to  a  pesticide 
for  up  to  16  days.  Second,  farmworkers  would  benefit  if  OSHAs  other  regulatory 
recpiirements  applied  to  pesticides,  e.g.,  the  requirement  that  employers  keep 
records  of  illnesses  and  injuries  caused  by  occupational  pesticide  exposure.  Third, 
OSHA  enforcement  of  its  regulations  is  preferable  in  that  of  the  EPA  in  that  OSHA 
itself  has  direct  enforcement  authority  in  about  half  the  states  and  OSHA  performs 
some  routine  inspections  to  monitor  compliance  with  its  regulations.  The  EPA,  on 
the  other  hand,  enforces  its  regulations  in  only  two  states  and,  even  there,  only  re- 
sponds to  complaints,  rather  than  conducting  routine  compliance  investigations. 

The  only  ways  in  which  EPA  jurisdiction  is  preferable  is  that  of  OSHA  is  that 
the  EPA  regulations  govern  all  farms,  regardless  of  size  and  the  Federal  Insecticide 
Rodenticide  and  Fungicide  Act,  enforced  by  the  EPA,  permits  the  states  to  impose 
requirements  which  are  more  stringent  than  the  federal  standards.  We  would  urge 
you  to  include  within  the  OSHA  Reform  legislation  provisions  which  would  elimi- 
nate the  prohibition  against  OSHA  regulation  of  small  farms  and  which  would  per- 
mit more  stringent  state  regulation  of  pesticide  hazards. 

2.  We  have  sought  help  for  farmworiiers  from  both  OSHA  and  EPA.  With  regard 
to  OSHA,  on  one  occasion  we  were  successful  in  getting  OSHA  to  issue  a  Compli- 
ance Directive  correcting  a  misunderstanding  which  had  arisen  concerning  enforce- 
ment of  the  Field  Sanitation  Standard.  We  have  also  urged  the  U.S.  Department 
of  Labor  to  consolidate  all  its  enforcement  activities  on  behalf  of  farmworkers  (in- 
cluding enforcement  of  applicable  OSHA  standards)  to  the  Wage  and  Hour  Division. 
We  understand  that  our  request  is  under  consideration. 

With  regard  to  the  EPA,  we  have  met  with  EPA  officials  in  an  effort  to  secure 
improvements  in  the  Worker  Protection  Standard,  including  provisions  which  would 
be  comparable  to  OSHA's  Hazard  Communication  Standard.  They  are  studying 
these  proposals.  We  have  also  contacted  the  EPA  on  a  number  of  occasions  when 
workers  were  poisoned  by  pesticides  and  they  were  unable  to  be  of  direct  assistance 
because  their  investigation  and  enforcement  activities  largely  have  been  delegated 
to  the  states. 

If  you  would  like  any  additional  information,  please  do  not  hesitate  to  contact  me. 
Thank  you  again  for  allowing  us  to  testify. 

Sincerely,  ^ 

Shelley  Davis 
Attorney  at  Law 

Senator  Metzenbaum.  Thank  you  very  much,  Shelly. 

I  would  say  to  all  of  you  that  it  is  almost  unbelievable  that  in 
a  civilized  society,  we  are  not  protecting  those  people  working  in 
jobs,  some  of  whom  are  working  for  the  Federal  Government.  Simi- 
larly, FAA  and  EPA  have  claimed  jurisdiction  over  airline  and  farm 
workers'  safety,  but  have  done  almost  nothing  to  protect  them. 

Other  Federal  agencies  that  fail  to  protect  their  workers  but 
claim  jurisdiction  include  the  Federal  Rail  Administration  with  re- 
spect to  railroad  workers,  and  the  Department  of  Transportation 
with  respect  to  truck  drivers.  The  OSHA  reform  bill  would  create 
a  presumption  of  coverage  of  all  workers  unless  another  agency 
provides  an  equal  level  of  protection.  I  am  going  to  do  my 
damndest  to  pass  this  bill  before  I  leave  the  U.S.  Senate. 
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We  will  have  written  questions  for  the  witnesses,  and  the  hear- 
ing record  will  remain  open  for  2  weeks.  My  apologies  to  you  for 
being  abrupt,  but  suffice  it  to  say  you  have  convinced  me,  and  I 
will  attempt  to  convince  my  colleagues.  Your  testimony  is  ex- 
tremely valuable  to  us. 

Thank  you  very  much. 

[Additional  statements  and  material  submitted  for  the  record  fol- 
lows:] 

Prepared  Statement  of  Senator  Bingaman 

Mr.  Chairman,  I  am  very  interested  in  the  OSHA  reform  propos- 
als before  us,  and  think  this  hearing,  including  possible  coverage 
of  Federal  employees,  is  especially  important. 

I  would  like  to  publicly  extend  my  condolences  to  Mr.  Toledo  and 
his  family  on  the  loss  of  his  brother,  Frankie.  As  Mr.  Toledo  will 
testify,  something  went  terribly  wrong  with  the  controlled  bum  at 
Paiarito  Peak  last  spring  in  New  Mexico  that  resulted  in  Frankie 
Toledo's  death.  The  tragedy  is  made  worse  by  indications  that  the 
incident  might  have  been  prevented.  I  have  written  to  the  Chief 
Forester  asking  him  to  personally  investigate  this  incident,  as  well 
as  the  issue  of  cooperation  with  OSHA  in  its  investigation.  I  ask 
that  my  correspondence  with  Chief  Robertson  be  made  part  of  the 
record  of  this  hearing.  Clearly,  Federal  workers  should  be  given  the 
same  protection  as  other  workers,  and  we  must  make  sure  that 
this  protection  exists. 

It  is  my  hope  that  we  can  ensure  that  we  never  have  another 

tragedy  like  the  one  that  occurred  at  Pajarito  Peak  last  April. 

United  States  Senate 
Washington,  DC..  October  4,  1993 
The  Honorable  F.  Dale  Robertson 
Chief  Forester,  United  States  Forest  Service, 
201  14th  Street  SW,  Washington,  DC.  20250 

Dear  Chief:  Tomorrow  ailemoon,  the  Senate  Subcommittee  on  Labor  will  hear 
testimony  from  Mr.  Clemente  Toledo  of  Jemez  Pueblo,  NM,  regarding  the  death  of 
his  brother  during  a  controlled  bum  at  Paiarito  Peak,  NM  during  April  of  this  year. 
Several  other  firefighters  were  injured  in  tne  same  incident. 

It  is  my  understanding  that  the  Occupational  Safety  and  Health  Administration 
today  notified  the  Forest  Service  of  failure  to  abate  several  of  the  hazards  cited  in 
the  Toledo  incident.  It  is  my  further  understanding  that  there  are  serious  allega- 
tions regarding  the  level  of  cooperation  and  integrity  of  the  Forest  Service  in  tne 
investigation  of  Mr.  Frank  Toledo's  death,  as  well  as  the  Forest  Service's  efforts  to 
ensure  that  other  incidents  like  this  do  not  happen  in  the  future. 

I  am  deeply  concerned  with  the  nature  of  these  allegations.  I  urge  you  to  person- 
ally look  into  the  circumstances  surrounding  Mr.  Toledo's  death,  and  I  request  that 
you  share  with  me  what  you  learn. 

This  matter  is  simply  too  important  not  to  resolve  in  a  manner  that  the  Forest 
Service  does  all  in  its  power  to  ensure  there  will  never  be  an  accident  like  the  one 
at  Pajarito  Peak  again. 
Sincerely, 

Jeff  Bingaman 
United  States  Senator 

Prepared  Statement  of  W.  Patrick  O'Connor 

LMr.  Chairman  and  members  of  the  subcommittee,  my  name  is  W.  Patrick  O'Con- 
nor. I  am  a  National  Representative  for  the  American  Federation  of  Government 
Employees.  I  have  been  an  employee  of  AFGE  for  ten  years,  representing  the  states 
of  Ohio,  Kentucky  and  Indiana  for  eight  years,  and  Colorado,  Wyoming,  Arizona, 
New  Mexico,  and  Utah  for  the  past  two  years.  Prior  to  that  I  was  a  federal  employee 
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for  ten  years.  I  thank  the  members  of  the  subcommittee  for  inviting  me  to  appear 

before  them  today.  .  ..        .1         v     * 

For  the  past  ten  years  I  have  been  involved  m  many  safety  mspections  throuehout 
the  government.  I  have  been  involved  in  safety  negotiations,  arbitrations  and  dis- 
putes. I  have  found  one  constant  among  all  of  these  activities,  a  lack  of  concern  by 
Federal  managers  for  the  health  and'  safety  of  their  employees. 

Health  and  safety  is  a  threat  to  their  simplistic  bureaucratic  way  of  doing  busi- 
ness. I  have  observed  a  supervisor  at  NASA  m  Cleveland  eat  chunks  of  asbestos  to 
demonstrate  that  it  did  not  hurt  a  real  man,  and  that  the  scheduled  inspection 
would  only  impede  his  operation.  1  xu  • 

I  have  seen  managers  at  Veterans'  hospitals  order  employees  to  plunge  their 
hands  into  buckets  of  corrosives  because  gloves  were  not  available  and  they  were 
under  pressure  to  get  the  job  done  quickly. 

I  have  seen  agency  after  agency  refuse  to  allow  OSHA  inspectors  access  to  areas 
for  inspection.  I  nave  seen  agency  after  agency  refuse  to  abate  or  correct  safety  and 
health  problems  identified  by  O^HA  inspectors,  and  deny  union  representatives  the 
right  to  accompany  OSHA  inspectors.  1  •    m  1  j 

My  main  story  today  is  the  tragic  and  unnecessary  death  of  Frankie  Toledo. 

On  April  23,  1993,  I  received  a  call  from  Herman  Salazar,  President  of  AFGE  No. 
3137.  He  informed  me  that  a  fatality  had  occurred  during  a  controlled  bum  at  the 
Paiarito  Peak  in  New  Mexico  the  prior  day.  He  told  me  his  contract  specifically 
called  for  a  union  representative  to  be  present  during  any  safety  inspection.  This 
day  he  was  being  denied  that  right  because  the  Forest  Service  inspection  was  being 
supervised  by  the  Region,  therefore  the  union  could  not  be  involved.  This  was  a  clas- 
sic word  game  that  we  often  see.  Because  of  the  seriousness  of  the  matter,  Mr. 
Salazar  asked  me  to  contact  the  Labor  Relations  Personnel  Officer  of  the  Forest 
Service,  Mr.  Ron  Benegas.  to  try  to  explain  to  him  that  beyond  contractual  ref- 
erence, the  union  had  a  rignt  by  law  to  be  a  part  of  the  inspection. 

I  contacted  Mr.  Benegas  shortly  afler.  I  tried  to  explain  to  Mr.  Benegas  that  the 
union  had  the  right  to  he  involved,  but  he  refused  to  listen  and  stuck  to  the  position 
that  since  the  Region  was  supervising  the  inspection,  they  had  no  obligation  to  even 
recognize  the  union.  I  informed  him  that  we  would  challenge  this  and  asked  if 
OSR\  had  been  notified.  He  claimed  not  to  know.  I  then  informed  him  that  I  would 
contact  OSHA  and  report  the  fatality  and  the  lack  of  cooperation  by  the  Forest  Serv- 

ic6. 

Mr.  Benegas  then  said  to  me  the  most  chilling  words  I  have  ever  heard.  He  said, 
"I  don't  understand  what  the  big  deal  is?  It  was  only  an  Indian."  I  was  at  first 
speechless  then  I  bluntly  told  him  that  this  matter  was  far  from  over. 

I  then  contacted  OSHA.  It  took  a  while  to  obtain  the  appropriate  number  and  to 
get  through.  When  I  did  talk  to  OSHA  I  found  out  that  the  Forest  Service  had  just 
notified  OSHA.  Evidently  my  previous  threat  forced  them  to  do  what  they  should 
have  done  the  day  before.  r  ,,     r. 

Aft«r  that  day  I  was  informed  by  OSHA  that  a  Mr.  Marvin  White  of  the  torest 
Service  had  refused  to  allow  OSHA  inspectors  access  to  the  si^t  of  the  fatality,  and 
reftised  OSHA  access  to  records  or  witnesses. 

OSHA  inspectors  were  eventually  allowed  to  inspect  the  fatality  site,  but  not  be- 
fore evidence  was  removed  and  employees  instructed  not  to  talk  with  investigators. 

The  official  OSHA  documents  and  correspondence  show  that  the  Forest  Service 
failed  to: 

— inform  employees  of  changes  in  the  prescribed  bum  plan 

— evacuate  employees 

— provide  training 

— provide  personal  protective  equipment 

— perform  safety  and  sampling  testing  of  hazardous  exjx)sure 

— provide  a  respiratory  protection  program 

— implement  medical  surveillance  programs  for  employees 

— analyze  and  evaluate  unhealthfiil  and  unsafe  working  conditions 

— abate  unsafe  or  unhealthful  working  conditions 

— allow  OSHA  inspectors  to  enter  work  areas  without  delay 

— leave  evidence  at  the  accident  scene  undisturbed 

— inform  employees  about  the  agency's  safety  and  health  program 

—record  properly  175  of  240  injures  in  1991  and  34  of  65  in  1992,  or  fmally 

— develop  and  implement  a  hazardous  communication  standard. 

The  Forest  Service  has  refused,  to  date,  even  to  consider  abating  most  of  these 
problems.  In  fact  they  continue  to  challenge  OSHA's  authority  to  inspect  and  cite 
violations  on  federal  work  sites. 

Mr.  Chairman  and  members  of  the  subcommittee,  there  was  no  need  for  the  death 
of  Frankie  Toledo.  There  is  no  need  for  this  senseless  bureaucratic  behavior  by  fed- 
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eral  managers  and  supervisors.  Am  I  talking  about  bad  people?  No,  I  am  not.  These 
are  good  decent  people  but  they  live  and  work  in  a  fantasy  world.  They  face  no  pen- 
alties for  their  actions  or  failure  to  act.  They  face  no  forced  compliance  by  other 
agencies,  such  as  OSHA,  therefore  their  world  is  not  real. 

I  have  discussed  these  matters  with  numerous  OSHA  investigators  over  the  years. 
They  all  place  OSHA  inspections  at  federal  agencies  as  a  low  priority  because  they 
know  their  efTorts  and  time  are  wasted.  They  try  to  place  higher  priority  on  inspec- 
tions within  the  private  sector  where  their  eflbrts  are  effective.  O^IA  inspectors  are 
frustrated  and  angry  about  the  indifference  and  arbitrary  actions  of  federal  man- 
agers. 

We  must  educate  federal  managers  and  supervisors  about  safety  and  health.  We 
must  inform  male  managers  and  supervisors  that  it  is  not  a  weakness  to  work  safe- 
ly. I  have  found  through  my  work  that  female  managers  and  supervisors  feel  less 
threatened  by  safety  and  health  prevention. 

If  we  do  not  turn  back  this  unreal  attitude  about  safety  and  health,  we  will  see 
more  senseless  deaths  like  Frankie  Toledo's. 

I  urge  you  to  act  swiftly  to  correct  these  inadequacies  in  the  existing  laws.  En- 
forcement and  fines  must  be  part  of  OSHA's  arsenal  in  order  to  be  effective  in  cor- 
recting safety  and  health  problems  in  the  federal  sector.  AFGE  would  like  to  work 
with  you  to  develop  language  for  the  federal  plan  and  will  work  tirelessly  to  make 
the  federal  workplace  a  safe  workplace  for  all. 

Thank  you  again  for  allowing  me  the  opportunity  to  address  you  today.  I  will  be 
happy  to  answer  any  questions  that  you  may  have. 

Additional  Testimony  of  W.  Patrick  O'Connor 

The  following  answers  are  responses  posed  to  me  by  the  Honorable  Howard  M. 
Metzenbaum  concerning  my  testunony  before  the  Subcommittee  on  Labor,  Senate 
Labor  and  Human  Resources  Committee  on  OSHA  Reform,  held  on  October  5,  1993. 

1.  In  vour  written  testimony,  you  suggested  that  the  Occupational  Safety  and 
Health  Administration  could  do  a  better  iob  than  the  U.S.  Forest  Service  has  done 
in  protecting  firefighters'  health  and  safety.  Can  you  tell  me  what  OSHA  might 
have  done  to  protect  the  firefighters? 

Answer:  OSHA's  principle  task  is  to  protect  the  American  Workforce  including 
federal  employees.  We  cannot  expect  employers  to  police  themselves  on  health  and 
safety,  this  is  the  same  as  the  "Fox  guarding  the  Henhouse".  OSHA  has  regulations 
and  st£mdards  concerning  the  health  and  safety  of  firefighters  that  have  been  devel- 
oped to  ensure  that  workers  will  remain  safe  under  most  circumstances  if  these  reg- 
ulations and  standards  are  strictly  followed.  OSHA  would  not  allow  shortcuts  by  an 
employer  to  save  a  few  hundred  dollars.  On  the  other  hand,  evidence  shows  that 
the  U.S.  Forest  Service  has  on  numerous  occasions,  taken  these  shortcuts  and  en- 
dangered the  lives  of  workers  for  a  few  hundred  dollars. 

2.  I  understand  that  Mr.  Toledo  and  his  brother  were  temporary  firefighters.  Does 
the  U.S.  Forest  Service  treat  its  temporary  employees  differently  from  its  full-time 
employees? 

Answer:  Our  investigation  into  the  practices  of  the  U.S.  Forest  Service  as  well  as 
testimony  by  Charles  A.  Casey,  the  retired  Regional  Safety  and  Health  Manager  for 
the  U.S.  Forest  Service,  indicates  that  indeed,  the  U.S.  Forest  Service  does  treat  its 
temporary  workers  differently  than  full-time  workers  when  it  comes  to  providing 
safety  equipment.  The  equipment  provided  to  temporary  woriiers  is  totally  inad- 
equate in  protecting  the  workers.  Proper  boots  are  not  provided,  the  workers  have 
to  furnish  their  own.  Brush  iackets  are  not  provided  by  the  agency.  Protective  fire 
tents  that  are  provided  are  old,  torn  and  in  most  cases  do  not  work  at  all.  Training 
is  not  provided  to  temporary  workers  concerning  any  of  OSHA'  saifety  regulations. 

Most  of  the  temporary  workers  with  the  U.S.  Forest  Service  are  Native  Ameri- 
cans. We  have  seen  a  definite  pattern  of  racial  prejudice  concerning  these  workers. 
When  I  first  inquired  into  the  death  of  Mr.  Toledo,  I  was  told  by  Nlr.  Ron  Benecas, 
Personnel  Officer  for  the  U.S.  Forest  Service,  "I  don't  understand  what  the  big  aeal 
is,  it  was  only  an  Indian".  This  is  the  prevalent  attitude  among  managers  of  the 
U.S.  Forest  Service. 

3.  Injuries  and  occupational  illnesses  in  the  federal  workplace  cost  $1.5  billion  dol- 
lars in  1991.  Would  giving  OSHA  authority  to  protect  federal  workers  reduce  these 
injuries  and  illnesses,  and  save  the  government  money? 

Answer:  Yes  it  would.  Injuries  and  illnesses  now  happen  because  the  agencies  will 
not  implement  safety  and  nealth  procedures  within  the  federal  workplace.  If  OSHA 
had  the  authority  to  protect  workers  by  demanding  compliance  with  safety  stand- 
ards by  federal  agencies,  then  a  definite  reduction  in  the  number  of  injuries  and  ill- 
nesses would  take  place,  therefore  saving  the  government  money.  My  experience  has 
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shown  that  correction  of  safety  hazards  in  most  instances  would  not  cost  any  money, 
it  is  a  simple  case  of  complying  with  the  already  existing  standards.  In  the  remain- 
ing cases  where  money  would  need  to  be  expended  to  correct  safety  hazards,  the 
sum  would  not  come  close  to  the  $1.5  billion  tnat  injuries  and  illnesses  cost  the  gov- 
ernment in  1991. 

4.  Would  the  threat  of  OSHA  fines  make  the  UjS.  Forest  Service  and  other  federal 
agencies  more  attentive  to  the  safety  and  health  of  their  employees? 

Answer:  Yes,  fines  are  an  accepted  deterrent  in  our  society.  Documents  that  we 
have  submitted  from  the  U.S.  Forest  Service  as  well  as  testimony  provided  by 
OSHA  indicate  that  the  U.S.  Forest  Service  holds  OSHA  in  contempt  and  represent- 
atives of  the  Forest  Service  have  stated  that  they  will  not  comply  with  OSHA's  cita- 
tions and  that  they  know  OSHA  cannot  enforce  the  citations  and  cannot  do  anything 
to  them  as  individuals.  If  these  same  managers  were  under  that  threat  of  fines  and/ 
or  imprisonment  for  their  actions,  I  have  no  doubt  that  they  would  tsike  OSHA  seri- 
ous and  work  towards  correcting  the  problems  that  OSHA  identified.  Mv  experience 
indicates  that  this  would  be  the  case  government  wide,  if  OSHA  had  the  authority 
that  your  committee  is  considering  giving  to  them. 

Prepared  Statement  of  John  N.  Sturdivant 

Mr.  Chairman  and  members  of  the  subcommittees,  my  name  is  John  N. 
Sturdivant.  I  am  the  national  president  of  the  American  Federation  of  Government 
Employees,  0-CIO.  On  behalf  of  the  over  700,000  federal  employees  AFGE  rep- 
resents, I  am  pleased  to  express  our  union's  strong  support  for  S.  575,  the  "Com- 
prehensive Occupational  Safety  and  Health  Reform  Act.  I  would  like  to  commend 
Chairman  Metzenbaum  for  his  leadership  in  sponsoring  this  important  legislation. 

Over  the  years,  the  President  and  Congress  have  codified  executive  order  and  leg- 
islation designed  to  protect  the  safety  and  health  of  the  nation's  federal  workers. 
The  first  effort  dates  back  to  1913  when  the  U.S.  Compensation  Commission  was 
organized.  Safety  engineers  from  private  industry  were  hired  to  establish  safety  pro- 
grams in  the  Navy  yards  and  arsenals. 

In  each  of  the  following  decades,  new  regulations  were  enacted  and  federal  safety 
councils  were  formed  to  deal  with  the  high  injury  rates  ejcperienced  among  federal 
departments.  But  it  was  not  until  the  passage  of  the  Occupational  Safety  and 
Health  Act  (OSHA)  of  1970  that  each  federal  agency  head  was  required  to  establish 
an  effective,  comprehensive  safety  and  health  program  and  adhere  to  OSHA  stand- 
ards. Unfortunately,  it  was  left  to  executive  orders  and  OSHA's  Office  of  Federal 
Agency  Programs  (OFAP)  to  implement  a  program  that  relied  on  voluntary  compli- 
ance. As  a  result,  compliance  by  federal  agencies  is  quite  varied,  and  the  combined 
effect  is  dismal. 

OSHA  reports  that  for  1991  there  were  over  170,000  work-related  injuries  and  ill- 
nesses in  the  Federal  Government,  at  a  cost  of  over  $1.5  billion.  Without  an  enforce- 
ment mechanism,  voluntary  compliance  is  all  we  have,  and  it  does  not  work. 

Another  matter  of  great  concern  to  us  is  that  the  Federal  Government  is  reducing 
the  resources  available  to  establish  a  safe  workplace  while  the  workplace  hazards 
continue  to  increase.  For  example,  the  Office  of  Federal  Agency  Programs  (OFAP) 
has  only  eight  full  time  professionals  compared  to  25  people  during  the  Ford  admin- 
istration. In  the  last  few  years,  budget  constraints  have  limited  OFAPs  evaluations 
of  federal  agency  programs  to  only  two  per  year  versus  the  eight  to  ten  conducted 
in  earlier  years.  No  evaluations  took  place  in  1991,  and  only  two  in  1992.  The  num- 
ber of  federal  agency  safety  and  health  inspections  has  also  decreased  from  1,733 
in  1988  to  1,043  in  1992— a  decline  of  40  percent.  It  is  even  more  difficult  to  get 
federal  agencies  to  comply  with  OSHA's  intent,  when  OSHA,  with  oversight  respon- 
sibility, does  not  have  the  resources  to  monitor  them. 

The  General  Accounting  Office  (GAO)  issued  a  report  in  August  1992  concerning 
OSHA's  monitoring  of  federal  agencies'  safety  and  health  programs.  The  grade  on 
this  report  card  would  be  a  "D"  at  best.  There  has  been  some  eflort  to  follow  through 
on  required  inspections,  but  OSHA  has  fallen  far  short  of  meeting  its  required  goals, 
due  largely  to  a  lack  of  resources. 

Currently,  OSHA  is  required  to  conduct  annual  safety  and  health  program  evalua- 
tions at  15  agencies  which  employ  about  two  million  federal  workers.  However, 
OSHA  has  conducted  only  16  out  of  150  evaluations  of  the  targeted  15  agencies 
mandated  by  law  since  1982. 

Not  only  are  the  major  agencies  not  being  inspected,  but  smaller  agencies  are  al- 
most never  evaluated,  even  those  with  high  injury  and  illness  records.  The  GAO  re- 
port states  that  OSHA  has  only  performed  inspections  at  2  out  of  95  of  the  smaller 
agencies  in  the  last  10  years.  GAO  concluded  that  when  OSHA  does  inspect  a  fed- 
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eral  workplace  it  does  not  use  that  information  to  strengthen  the  agency's  safety 
and  health  prograoL  The  report  states: 

1.  OSHA  is  not  using  information  in  agencies'  reports  to  assess  programs; 

2.  OSHA  inspectors  generally  do  not  monitor  for  compliance  with  program  re- 
quirements; 

3.  OSHA  does  not  know  whether  federal  agencies  abate  hazardous  conditions; 

4.  OSHA  makes  limited  use  of  inspection  results. 

GAO  concludes,  "OSHA  knows  little  about  federal  agencies'  safety  and  health  pro- 
grams and  their  effectiveness  in  protecting  workers  rrom  occupational  injuries  and 
ulnesses." 

For  these  reasons,  we  consider  safety  and  health  programs  in  the  Federal  Govern- 
ment to  be  in  a  state  of  crisis.  The  crisis  stems  not  just  from  the  lack  of  resources, 
but  also  from  a  lack  of  leadership  and  commitment.  Most  agencies  do  not  bother 
to  evaluate  their  managers  performance  in  the  safety  and  health  area. 

Unlike  the  private  sector,  federal  workers  who  me  safety  and  health  complaints 
are  not  protected  from  reprisals.  In  the  private  sector,  OSHA  conducts  an  independ- 
ent, objective  review  of  the  allegations.  In  the  federal  sector,  however,  the  agencies 
investigate  themselves.  Not  surprisingly,  the  agencies  in  their  self-investigations 
found  tnat  only  two  reprisal  cases  out  of  200  had  any  merit,  a  mere  one  percent. 

At  present,  there  is  no  enforcement  mechanism  to  obtain  compliance  with  safety 
and  health  standards.  OSHA  has  no  authority  to  compel  federal  agencies  to  abate 
hazards.  Agencies  are  free  to  ignore  OSHA  citations  with  impunity  and  they  do — 
sometimes  Tor  years.  To  reiterate,  it  is  obvious  that  voluntary  compliance  has  not 
worked.  The  private  sector  has  many  problems,  but  at  least  there  is  an  enforcement 
mechanism.  Systematic  fines  and  their  publication  have  gotten  the  attention  of  pri- 
vate industry.  Private  firms  can  and  have  been  shut  down  for  health  and  safety  vio- 
lations. 

Indeed,  making  safety  and  health  a  top  priority  for  agencies  would  have  many 
benefits  for  agencies,  including  savings  in  charge  back  costs  to  the  agencies  for  costs 
of  workers'  compensation,  monies  spent  in  arbitration  cases  and  lawsuits,  and  hi^- 
er  morale  and  productivity  levels  in  the  workforce. 

Another  GAO  report.  Asbestos  in  Federad  Buildings,  (October  1992)  makes  the 
point  that  federal  agencies  have  not  taken  surtion  to  establish  asbestos  management 
programs  that  meet  OSHA's  regulations.  Some  worksites  had  no  programs;  some 
were  not  concerned  enough  to  minimize  the  potential  for  asbestos  fiber  release;  and, 
some  did  not  begin  clean-up  procedures  when  asbestos  exposure  was  imminent. 

AFGE  participated  in  asoestos  arbitration  cases  which  demonstrated  that  the  bu- 
reaucracy's resistance  to  health  and  safety  is  both  detrimental  to  employees'  health 
and  very  costly  to  the  government.  The  government  will  pay  arbitration  and/or  court 
costs,  backpay,  and  potential  workers'  compensation  costs  and  it  is  usually  under 
orders  to  eventually  clean  up.  This  costs  millions  of  dollars.  Obviously,  it  is  less  ex- 
pensive to  correct  unsafe  and  unhealthiul  working  conditions  in  the  first  place. 

One  example  concerns  the  enriployees  at  the  Allen  Park  Veterans  Administration 
Medical  Center  (VAMC),  Allen  Park,  Michigan.  The  employees  had  to  force  the  De- 
partment of  Veterans  Affairs  (DVA)  to  get  asbestos  cleaned  up  and  removed  by 
going  to  arbitration  and  now  the  employees  will  receive  hazara  pay  for  exposure. 
A  Federal  Labor  Relations  Authority  (FLRA)  ruling  (1991)  sustained  an  arbitration 
award  to  65  wage  grade  employees  of  approximately  $6  million  in  Environmental 
Differential  Pay  (EDP),  retroactive  to  1978,  for  exposure  to  airborne  asbestos  in  hos- 
pital work  areas  and  buildings.  In  addition  to  the  $6  million,  workers  will  continue 
to  receive  EDP  until  the  facility  has  completed  its  internal  asbestos  removal  pro- 
gram. 

We  have  several  examples  of  other  serious  OSHA  violations.  In  one  case,  a  life 
was  taken  and,  in  another,  there  is  a  potentied  to  do  tremendous  damage  to  life  and 
property.  These  situations  exist  because  there  is  no  top  management  support  for  a 
safety  program  and  there  is  no  mechanism  to  force  compliance  or  abatement.  In 
other  words,  safety  and  health  are  not  priorities  for  most  federal  agencies. 

On  April  22,  1993,  a  temporary  employee  of  the  Department  of  Agriculture's  For- 
est Service  was  fatally  burned  while  attempting  to  put  out  a  fire  in  the  Jemez 
mountains  in  New  Mexico.  The  agency  made  many  mistakes  including  the  reauired 
injury/ilLness  recordkeeping.  The  following  information  is  taken  from  an  OSHA  in- 
spection conducted  April  26  to  June  11,  1993: 

1.  The  employee  was  a  temporary  and,  along  with  others,  was  not  adequately 
trained  in  firefighting,  nor  given  the  proper  Personal  Protective  Equipment  (PPE) 
such  as  the  appropriate  respirators,  boots,  eye  protection,  hard  hats,  brush  jackets, 
etc. 

2.  The  small  shelter  tents  employees  used  for  emergencies  were  damaged.  Several 
employees  had  to  share  shelters  to  escape  the  raging  fire. 
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3.  OSHA  inspectors  were  not  allowed  to  enter  without  delay,  as  required  by  29 
CFR  1960.31Cb),  to  inspect  the  work  areas  and  investigate  the  fatal  accident  of  one 
of  the  employees.  Furuiermore,  evidence  at  the  accident  scene  was  not  left  undis- 
turbed. 

4.  The  agency  is  required  under  Executive  Order  12196  to  operate  an  occupational 
safety  and  health  program  which  includes  the  maintenance  of  accurate  ana  honest 
iiyury  and  illness  records.  The  OSHA  inspectors  found  that  175  of  240  injury  and 
illness  instances  for  FY  1991  were  misrecorded  or  not  recorded  on  the  OSHA  200 
log  as  required  by  29  CFR  1960.67.  Thirty-four  of  65  injuiy  and  illness  instances 
for  FY  1992  were  misrecorded  or  not  recorded  on  the  OSrfA  200  log  as  required. 

The  instances  included  lost  workdays,  Lcguries,  and  illnesses  that  resulted  in  re- 
stricted activity  and/or  medical  treatment. 

It  has  also  come  to  our  attention  that  remarks  such  as,  "What's  the  big  deal,  he 
(the  victim)  was  only  an  Navaho  Indian,"  were  made.  Not  only  is  this  an  insulting 
and  discriminatory  remark,  but  the  victim  was  a  Pueblo  Jemez  Indian.  It's  ironic 
that  in  this  one  OSHA  inspection  we  have  evidence  of  discrimination;  temporaries 
who  receive  little  or  no  training  (and  little  training  given  to  full-time  employees); 
total  disregard  for  the  safety  of  employees;  and  no  respect  for  OSHA.  Why?  Because 
there  is  no  top  management  support  and  no  fear  of  enforcement. 

Another  example  I  am  sure  you  will  find  quite  shocking  are  the  225  safety  viola- 
tions uncovered  oy  OSHA  inspectors  at  the  U.S.  West  Point  Military  Academy's  of- 
fices and  shops  in  March  through  May  of  1993.  These  violations  would  carry  $1.4 
million  in  fines  if  the  Academy  were  a  private  company. 

What  makes  this  inspection  even  more  unconscionable  is  that  when  the  Academy 
was  inspected  in  1988,  there  were  about  150  violations,  many  of  them  the  same  or 
similar  to  the  present  ones.  That  inspection  was  the  result  of  many  reported  iiyu- 
ries.  It  is  obvious  that  Academy  officials  chose  to  ignore  the  1988  violations  and 
have  done  little,  if  anything,  to  improve  the  workplace. 

Ajgain,  because  West  Point  is  a  federal  installation,  it  cannot  be  fined  or  penal- 
ize<r  AU  that  can  be  done  under  Executive  Order  12196  is  for  OSHA  to  issue  safety 
violations  and  hope  the  problems  are  abated.  As  you  consider  OSHA  Reform,  I  urge 
you  to  keep  in  mind  that  156  violations  were  serious  and  could  have  caused  death 
and  accidents  resulting  in  amputations. 

Although  the  violations  did  not  cause  any  serious  ityuries,  they  include  a  wide 
range  of  dangers  such  as: 

— No  training  on  handling  or  health  effects  of  hazardous  chemicals; 

— o  training  about  corrosive  solvents; 

— Exit  doors  unmarked,  fire  escape  doors  locked,  fire  extinguishers  blocked  or  un- 
checked; 

— No  alarm  in  the  sewer  plant  to  warn  employees  if  chlorine  leaked; 

— Railings  to  prevent  workers  from  falling  into  tanks  and  stairwells  were  inad- 
equate or  missing; 

— Machine  guards  missing  from  equipment  to  protect  workers  from  cutting  blades 
and  sharp  parts. 

The  last  example  I  want  to  share  with  you  is  of  a  diflerent  nature.  It  concerns 
an  OSHA  program  evaluation  that  was  requested  by  the  Department  of  labor  for 
itself,  in  1991,  to  determine  if  substantial  deficiencies  from  a  1987  evaluation  were 
corrected.  The  DOL  wanted  to  be  able  to  present  itself  as  a  model  program  to  other 
agencies.  However,  the  evaluation  revealed  the  DOL  program  continued  to  have 
many  deficiencies  such  as: 

— Annual  inspections  of  the  nation's  Job  Corps  Centers  were  not  conducted; 

— Job  Corps  injuries  and  illnesses  were  seriously  under-reported; 

— Since  1991,  DOL  workers'  compensation  costs  have  increased  48  jiercent  to 
neeu-ly  $20  million; 

— Many  of  the  recommendations  in  OSHA's  1987  evaluation  were  never  imple- 
mented. 

In  essence,  the  evaluation  tells  us  that  top  management  support  for  the  program 
did  not  filter  down  to  lower  levels.  The  following  excerpts  from  the  report  bears  this 
out: 

The  DASHO  (Designated  Agency  Safety  and  Health  Official)  did  not  hold 
subagencies  accountable  for  implementing  an  effective  safety  and  health  program. 
This  resulted  both  from  conflicting  instructions  and  a  lack  of  appropriate  enforce- 
ment by  the  Department." 

"DOL  managers  were  not  consistently  held  accountable  for  their  safety  and  hecilth 
performance." 

"Recordkeeping  was  inconsistent:  at  some  sites  there  were  no  injury/illness  logs 
and  in  others  no  annual  summaries  had  been  posted." 


55 

"Many  hazards  previously  identifled — remained  unabated  apparently  due  to  any 
one  of  several  reasons: 

1.  Hazards  were  not  properly  documented; 

2.  Inspectors  failed  to  foUow-up  to  ensure  abatement;  or 

3.  Managers  were  allowed  to  ignore  citations." 

The  Deptirtment  of  Labor  was  not  pleased  with  this  evaluation  and  senior  OSHA 
officials  managed  to  downgrade  the  evaluation  to  the  status  of  a  "request  for  tech- 
nical assistance."  Because  of  the  downgrading,  the  report  lost  its  official  status  as 
an  "evaluation."  As  a  result,  it  would  he  not  be  provided  to  the  Secretary  of  labor, 
FACOSH  (Federal  Advisory  Council  on  Occupational  Safety  and  Health),  or  Con- 
gress. 

These  examples  demonstrate  to  us  quite  clearly  why  Congress  must  move  forward 
with  OSHA  reiorm  for  federal  employees. 

To  correct  many  of  the  deficiencies  in  the  current  federal  safety  and  health  pro- 
gram, AFGE  believes  the  following  provisions  must  be  established: 

—Enforcement  mechanisms  to  compel  agencies  to  meet  safety  and  health  stand- 
ards; 

— Top  management  commitment  to  the  safety  and  health  program; 

— Protection  for  workers  who  report  unsafe  conditions; 

— Right  of  workers  to  refuse  work  that  is  dangerous  without  loss  of  pay; 

— Mandatory  safety  and  health  committees. 

We  support  S.  575  because  it  provides  these  much  needed  provisions.  For  too  long, 
federal  managers  have  ignored  their  responsibility  under  the  OSHA  and  subsequent 
Executive  Orders. 

Overall,  AFGE  believes  that  many  portions  of  S.  575  overlap  with  H.R.  115,  the 
"Federal  ad  Postal  Service  Employees  Occupational  Safety  and  Health  Act  of  1993." 
However,  while  federal  employees  are  covered,  in  general,  under  S.  575,  we  believe 
that  the  Federal  Government  is  unique  and  that  a  separate  title  should  be  estab- 
lished simply  to  address  federal  occupational  safety  and  health.  The  federal  govern- 
ment, employing  about  two  million  workers,  must  establish  certain  responsiloilities 
and  policies  to  oe  carried  out  nationwide.  The  following  are  examples  of,  but  not 
limited  to,  areas  unique  to  the  federal  government  that  should  be  included  under 
a  separate  title. 

— Agency  heads  shall  establish  agency- wide  safety  and  health  programs.  These 
written  programs  will  be  specific  to  each  agency  work  location.  They  will  include  the 
availability  of  funds  and  personnel  for  this  purpose.  They  will  also  require  the  DOL 
to  conduct  comprehensive  evaluations  of  the  agencies  which  have  the  hi^est  long- 
time incidence  rates. 

— Provisions  for  the  establishment  of  a  DASHO  (Designated  Agency  Safety  and 
Health  Ofiicial)  and  to  require  procedures  for  evaluating  managers  and  supervisors 
on  their  compliance  with  safety  and  health  standards.  This  will  help  ensure  top 
management  support  for  the  program. 

— Agency-wide  inspection  responsibilities  should  be  outlined  in  the  written  pro- 
gram. Inspections  shall  be  conducted  by  competent  agency  personnel,  and  with  ap- 
propriate equipment.  Any  employee  or  labor  representative  may  report  an 
unhealthy  working  condition  and  may  request  an  inspection. 

^DSHA  inspections,  both  announced  and  random,  unannounced  inspection  proce- 
dures should  be  outlined. 

— Administrator  of  (Jeneral  Services  is  mandated  to  provide  safe  and  healthful 
workplaces.  This  includes  investigating  reports  of  unsafe  and  unhealthful  work- 
places and  maintaining  a  log  of  agency  reports  about  unsafe  conditions, 
preoccupancy  inspections,  as  well  as  providing  that  any  lease  of  a  building  between 
the  government  to  an  agency  with  a  private  person  is  subject  to  requirements  of  the 
federal  OSHA  provisions. 

—FACOSH  (Federal  Advisory  Council  on  Occupational  Safety  and  Health)  and 
Field  Federal  Safety  and  Health  Councils  (FFSHC)  should  be  addressed.  FACOSH's 
mission  has  been  to  advise  the  Secretary  of  labor  on  federal  safety  and  health  mat- 
ters, and  it  has  been  responsible  for  initiating  some  important  federal  programs, 
such  as  the  Federal  Hazard  Communication  Program.  The  FFSHC  provides  federal 
managers  and  employees  education  and  training  designed  to  improved  agency  safety 
and  health  programs. 

— The  existing  Office  of  Federal  Agency  Programs  should  be  included  on  behalf 
of  the  Secretary  to  deal  with  the  federal  program. 

— In  addition  to  fines  for  OSHA  violations,  federal  employees  should  be  able  to 
bring  an  action  for  judicial  review  in  the  U.S.  Court  of  Appeals.  Also,  a  Special  Pros- 
ecutor for  Federal  OSHA  Enforcement  should  be  appointed  by  the  President  and  lo- 
cated in  the  Department  of  labor.  The  prosecutor  could  petition  the  U.S.  Court  of 
Appeals  for  enforcement  of  any  OSHA  Review  Commission  order,  or  for  any  appro- 
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priate  temporary  relief,  restraining  order,  or  to  enforce  an  abatement  order  against 
any  agency. 

In  concmsion,  OSHA  spends  only  one  percent  of  its  budget  on  federal  agencies. 
We  believe  the  reason  for  this  is  that  OSHA  has  no  enforcement  power  in  the  fed- 
eral workplace,  so  the  agency  directs  its  time  and  money  to  the  private  sector  where 
it  will  have  more  impact.  S.  575  will  end  the  vagueness  in  the  relationship  between 
OSHA  and  the  agencies.  Under  S.  575,  these  agencies  and  their  managers  will  no 
longer  be  able  to  ignore  OSHA  citations  with  impunity.  Most  important,  S.  575  will 
ensure  that  every  federal  worker  has  an  enforceable  right  to  a  workplace  free  of 
safety  and  health  hazards. 

Mr.  Chairman,  for  all  of  the  above  reasons,  AFGE  is  readv  to  work  with  you  and 
your  staff  to  help  develop  language  for  Title  XI — Federal  Plans.  I  will  be  happy  to 
answer  any  questions. 

Prepared  Statement  of  Ron  Carey,  General  President,  International 

Brotherhood  of  Teamsters 

Mr.  Chairman  and  members  of  the  subcommittee,  the  International  Brotherhood 
of  Teamsters  represents  1,392,090  members  in  the  United  States.  Our  membership 
includes  a  diversity  of  workers,  represented  in  14  trade  divisions.  We  thank  the  sub- 
committee for  the  opportunity  to  present  our  views  on  OSHA  Reform  legislation,  es- 
pecially with  respect  to  addressing  the  need  for  change  in  Section  4(b)  (1)  of  the 
OSHAct.  Our  comments  address  the  hundreds  of  thousands  of  American  workers 
who  do  not  have  the  benefit  of  OSHA  protection  in  their  workplaces.  We  will  specifi- 
cally discuss  the  concerns  of  the  580,000  Teamster  transportation  workers,  rep- 
resented by  our  Freight,  Construction,  Newspaper,  Warehouse  and  Parcel  and  Small 
Package  Trade  Divisions,  who  have  been  exempted  from  OSHA  coverage  because  of 
interpretations  of  Section  4(bXl)  of  the  Occupational  Safety  and  Health  Act  of  1970. 
Additional  comments  addressing  the  specific  concerns  of  the  20,000  Teamster  Air- 
line Division  members  who  are  also  exempted  from  OSHA  coverage,  are  appended 
to  these  comments. 

We  would  like  to  emphasize  our  support  of  S  .575,  the  Comprehensive  Occupa- 
tional Safety  &  Health  Reform  Act,  currently  under  consideration,  which  includes 
language  that  would  afford  the  same  level  of  job  safety  and  health  protection  pro- 
vided to  most  Americans.  The  International  Brotherhood  of  Teamsters  supports  this 
language,  and  other  changes  included  in  the  OSHA  Reform  package. 

We  will  focus  our  comments  on  three  major  areas.  The  first  reviews  the  respective 
missions  of  OSHA,  the  Motor  Carrier  Safety  Act  that  govern  transportation,  and  the 
agencies  in  the  Department  of  Transportation  (DOT)  that  regulate  and  enforce  these 
laws.  The  second  is  the  OSHA  4(b)(1)  language,  and  resultant  jurisdictional  confu- 
sion. The  third  point  reviews  some  preemption  policies  and  protection  provided  by 
the  OSHAct,  but  lacking  under  the  DOT  agencies  jurisdiction. 

THE  MISSION  OF  OSHA 

The  Occupational  Safety  and  Health  Act  of  1970  was  designed  to  "ensure  so  far 
as  possible  eveiy  working  man  and  woman  in  the  Nation  safe  and  healthiul  working 
conditions."  OSHA's  enabling  legislation  established  only  one  statutory  aim  for  this 
agency,  i.e.,  to  protect  the  safety  and  health  of  American  workers.  OSHA'  s  job  is 
to  solely  improve  occupational  safety  and  health  conditions.  The  Occupational  Safety 
and  Health  Administration's  mandate  is  to  set  policy  and  provide  enforcement  of  the 
OSHAct. 

The  Secretary  of  Transportation,  acting  through  the  Office  of  Motor  Carrier,  exer- 
cises statutory  authority  over  the  operation  of  motor  vehicles  engaged  in  interstate 
or  foreign  commerce.  The  National  Traffic  and  Motor  Vehicle  Safety  Act  and  the 
Highway  Safety  Act  of  1966  both  provide  for  a  coordinated  national  highway  safety 
program.  Coverage  also  cites  the  establishment  of  safety  standards  for  motor  vehi- 
cles in  interstate  commerce  to  reduce  accidents  involving  motor  vehicles  and  to  re- 
duce deaths  and  injuries  occurring  in  such  accidents. 

The  three  DOT  agencies  that  regulate  different  aspects  of  trucking  through  set- 
ting standards  and  enforcement,  do  directly  that — set  and  enforce  standards  for 
trucks  and  highways,  not  for  the  workers  who  operate  trucks,  and  handle  and  trans- 
port materials  over  the  nation's  highways.  While  it  is  often  argued  that  regulations 
and  enforcement  in  the  DOT  are  protective  of  worker  safety  in  their  mission  of 
transportation,  nowhere  do  these  agencies  or  their  regulations  specifically  mention 
the  occupational  safety  or  health  of  transfwrtation  workers.  These  agencies  are: 

The  Federal  Highway  Administration  (FHWA)  has  the  responsibihties  of:  Deter- 
mining how  truck  access  affects  the  highway  system,  managing  research  on  the  ade- 
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quacy  of  highway  design  to  accommodate  trucks,  estabHshing  and  enforcing  operat- 
ing regulations  for  commercial  motor  carriers  (including  driver  and  maintenance  re- 
quirements), and  studying  the  implications  of  longer  combination  and  heavier  vehi- 
cles used  on  the  nation's  highway  system. 

The  National  Highway  Traffic  Safety  Administration  (NHTSA)  has  the  respon- 
sibilities of  establishing  regulations  for  the  manufacture  of  new  vehicles  and  related 
equipment,  and  investigating  safety-related  equipment  defects. 

The  Research  and  Special  Programs  Administration  (RSPA)  has  both  the  rule- 
making and  enforcement  functions  pertaining  to  the  transportation  of  hazardous 
materials. 

Unlike  OSHA,  none  of  these  rulemaking  and  enforcement  agencies  in  the  DOT 
have  a  mandate  that  represents  that  of  the  OSHA  Instruction  on  Field  Operations 
for  enforcement  of  worker  safety  and  health.  Consider  the  following  excerpt  from  the 
OSHA  Field  Operations  ManuaJ  (CPL  2.45B),  General  Responsibilities  and  Adminis- 
tration Procedures  for  Compliance  Safety  and  Health  Ofhcers  (Section  1(E)  (2)  (c): 

"Concern  for  Safety  and  Health.  During  the  walkaround  the  CSHO  shall  encour- 
age dialogue  and  questions  related  to  safety  and  health  issues  and  shall  offer  sug- 
gestions and  explanations  as  to  how  problems  might  be  abated.  The  major  goal  of 
OSHA's  inspections  is  to  foster  a  mutual  interest  on  the  part  of  labor  and  manage- 
ment in  eliminating  or  reducing  woricplace  hazards.  This  involves  building  coopera- 
tion on  the  foundation  of  existing  good  safety  and  health  practices,  which  practices 
shall  be  commended  and  promoted  whenever  possible. 

There  is  no  mandate  at  the  DOT  that  provides  this  type  of  enforcement  coverage, 
as  this  type  of  enforcement  is  not  the  intent  of  any  DOT  laws  or  regulations. 

OSHA  4(B)  (1)  Language  and  Agency  Jurisdiction 

The  jurisdiction  debate  stems  from  Section  4(b)  (1)  of  the  OSHAct,  which  states: 

"Notning  in  this  Act  shall  apply  to  working  conditions  of  employees  with  respect 
to  which  other  Federal  agencies,  exercise  statutory  authority  to  prescribe  or  enforce 
standards  or  regulations  affecting  occupational  safety  or  health.     (Emphasis  added) 

Motor  carriers  claim  that  transportation  employees  are  exempt  from  OSHA  juris- 
diction because  the  motor  carrier  industry  is  regulated  by  the  above  mentioned 
agencies  at  the  DOT,  and  that  FHWA  enforces  regulations  expressly  designed  to 
protect  employee  safety  and  health  in  the  trucking  industry.  In  April,  1992,  testi- 
mony before  the  House  Education  and  Labor  Committee,  the  American  Trucking  As- 
sociations (ATA)  reviews  it's  role  as,  "an  advocate  for  safety  on  the  highways — the 
major  "workplace"  of  the  trucking  industry."  The  ATA  goes  on  to  say  they  recognize 
that,  improving  employee  health  and  safety  is  good  business — in  terms  of  fewer 
work  days  lost  due  to  iiyury  and  lower  workers'  compensation  costs."  These  analo- 
gies of  worker's  safety  and  health  protection  through  the  regulation  of  vehicles  and 
highways  (the  industry's  workplace),  and  in  the  interest  of  productivity,  are  a  per- 
fect illustration  of  the  problem  drivers  face  in  relying  on  FHWA  for  occupational 
safety  and  health  protection.  OSHA  legislation  specifically  does  not  make  that  dead- 
ly Ullage. 

The  ATA,  in  it's  testimony,  cited  regulations  enforced  by  the  FHWA  that  are,  "de- 
signed to  promote  the  safe  operation  of  interstate  trucks  on  the  highways,  which  in 
turn  protect  the  drivers  of  those  vehicles."  The  following  regulations  were  cited  as 
so-called  employee  safety  and  health  standards: 

—Employee  Safety  and  Health  Standards  (49  CFR  399.201) 

—Noise  Emission  Levels  (49  CFR  325) 

— Driver  Training,  Testing  and  Licensing  Requirements  (49  CFR  383) 

—Equipment  Necessary  for  Safe  (Dperation  (49  CFR  393) 

—Hours  of  Service  of  Drivers  (49  CFR  395) 

—The  Transportation  of  Hazardous  Materials  (49  CFR  Parts  100-177) 

In  reforming  the  OSHAct  4(b)  (1)  clause,  the  ATA  believes  that  the  cited  regula- 
tions, "would  Decome  unenforceable  by  FHWA,  since  FHWA  would  no  longer  nave 
jurisdiction  over  workplace  health  and  safety  issues  in  the  trucking  industry".  First, 
we  will  review  how  these  regulations  are  not  worker  based,  and  then,  how  they 
would  not  be  pre-empted  by  OSHA. 

In  looking  for  language  in  the  regulations  referred  to  by  the  ATA,  we  find  nothing 
that  comes  close  to  representing  the  intent  of  the  OSHAct — namely,  to  protect  the 
safety  and  health  of  American  workers,  and  improve  workplace  conditions.  Em- 
ployee Safety  and  Health  Standards  (49  CFR  Part  399.201)  describes  the  purpose 
and  scope  of  that  part:  "This  subpart  prescribes  step,  handhold,  and  deck  require- 
ments on  commercial  motor  vehicles.  These  requirements  are  intended  to  enhance 
the  safety  of  motor  carrier  employees."  This  means  that  the  scope  of  the  employee 
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safety  and  health  standards  for  FHWA  boil  down  to  safety  on  three  components  of 
a  truck! 

Let's  move  on  to  occupational  noise  exposure  in  the  transportation  industry.  Nu- 
merous scientific  studies  have  shown  that  truck  drivers  are  potentially  exposed  to 
high  noise  levels.  This  is  compounded  by  the  fact  that  drivers  frequently  operate  the 
vemcles  up  to  ten  hours  per  day.  Overexposure  to  noise  is  a  well  documented  cause 
of  hearing  loss.  The  Occupational  Safety  and  Health  Administration  promulgated  29 
CFR  1910.95,  the  occupational  noise  standard,  to  protect  workers  from  overexposure 
to  noise. 

The  OSHA  noise  standard  requires  employers  to  conduct  periodic  monitoring  to 
ensure  that  worker  exposure  levels  do  not  exceed  90  decibels  over  an  eight  hour 
workshift.  Furthermore,  the  OSHA  noise  standard  contains  specific  requirements  re- 
garding audiometric  testing  of  noise-exposed  workers,  worker  training,  record- 
keeping, access  to  information  and  training  materials,  and  time-weighted  noise  ex- 
posure levels. 

In  contrast,  the  DOT  established  the  Noise  Emission  Levels  Regulations  (49  CFR 
Part  325),  which  "prescribes  procedures  for  inspection,  surveillance,  and  measure- 
ment of  motor  vehicles  and  motor  vehicle  equipment — to  determine  whether  motor 
vehicles  conform  to  the  Interstate  Motor  Carrier  Noise  Emission  Standards  of  the 
Environmental  Protection  Agency  (EPA),  40  CFR  Part  202."  It  is  very  clear  that  the 
EPA  regulation  was  promulgated  to  reduce  noise  levels  on  interstate  highways.  Nei- 
ther the  EPA  regulation,  nor  the  DOT  regulation,  make  mention  of  protecting  work- 
ers from  overexposure  to  noise.  In  fact,  the  respective  regulations  do  not  even  re- 
quire that  noise  measurements  be  conducted  in  tne  vehicle  cabs. 

Although  it  is  very  evident  that  the  DOT  noise  emission  regulation  does  not  pro- 
tect workers,  in  any  way,  from  the  hazards  of  occupational  noise  exposure,  this  reg- 
ulation pre-empts  tne  more  protective  OSHA  standard. 

Driver  Traimng,  Testing  and  Licensing  Requirements  (49  CFR  Part  383),  and  the 
Safe  Loading,  Dnving  and  Fueling  of  Motor  Vehicles  (49  CFR  Part  392),  both  illus- 
trate specific  worker  requirements  in  order  to  safety  handle,  load  and  transport 
cargo  and  vehicles.  While  these  requirements  are  crucial  for  transportation  safety, 
their  purpose  and  scope  apply  only  to  the  reduction  of  truck  and  bus  accidents,  and 
the  management,  maintenance  and  driving  of  motor  vehicles. 

Nowhere  in  the  Equipment  Safety  Regulation  (49  CFR  Part  393)  is  there  a  direct 
application  to  worker  safety  and  health.  And  while  Driver's  Hours  of  Service  (49 
CFn  Part  395)  is  protective  of  a  worker's  maximum  hours,  this  hours  requirement 
was  established  to  protect  public  safety  versus  worker  exposure  to  noise,  carbon 
monoxide  and  other  chemical  and  physical  hazards.  OSHA,  on  the  other  hand,  sets 
standard  time  weighted  averages  based  on  worker  exposure. 

With  regards  to  the  Transportation  of  Hazardous  Materials  Regulations  (49  CFR 
100-177),  there  is  precedent  for  what  Section  302  of  S.  575  would  do.  In  the  Hazard- 
ous Materials  Transportation  Safety  Act  (HMTUSA)  of  1990,  Section  7,  Congress  in- 
serted language  that  stipulated  that  the  hazardous  materials  transportation  worker 
training  rules  it  was  requiring  the  DOT  to  write  (currently  49  CFR  Part  172.704), 
would  not  preempt  OSHA's  standard  which  requires  safety  and  health  training  for 
transportation  workers  who  respond  to  hazardous  materials  spjlls-  All  that  Section 
302  really  does,  is  the  same  thing  on  a  general  scale  that  HMTUSA  Section  7  does 
on  one  narrow  issue:  Prevent  the  DOT  from  preempting  OSHA.  In  neither  case  does 
OSHA  preempt  the  DOT. 

A  last  example  of  this  regulatory  maze  is  that  of  a  potentially  significant  health 
hazard  faced  by  truck  drivers  every  day:  Occupational  exposure  to  carbon  monoxide. 
Carbon  monoxide  is  ubiquitous  in  our  environment,  especially  in  areas  such  as  high- 
ways and  truck  yards.  Consequently,  truck  drivers  may  be  exposed  to  a  wide  range 
of  carbon  monoxide  levels  on  any  given  day. 

Exposure  to  high  levels  of  carbon  monoxide  can  cause  varying  degrees  of  adverse 
healtn  effects  ranging  from  severe  headache  to  death.  However,  exposure  to  low  lev- 
els of  carbon  monoxide  has  been  shown  to  affect  memory,  concentration,  muscle  co- 
ordination, and  vision.  All  of  which  are  very  important  and  necessary  to  safely  oper- 
ate a  motor  vehicle. 

The  FHWA  regulation  (49  CFR  392.66)  regarding  carbon  monoxide  requires  that 
a  vehicle  not  be  operated  or  dispatched  if: 

— ^An  occupant  of  the  vehicle  nas  been  affected  by  carbon  monoxide; 

— Carbon  monoxide  has  been  detected  in  the  interior  of  the  vehicle;  or, 

— A  mechanical  condition  of  the  vehicle  is  discovered  which  would  be  likely  to 
produce  a  carbonmonoxide  hazard  to  occupants. 

However,  the  regulation  fails  to  address  the  following  important  issues: 

— The  selection  criteria  for  equipment  necessary  to  conduct  air  monitoring  equip- 
ment; 
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— The  minimum  training  requirements  for  individuals  who  conduct  air  samoling; 

— The  level  at  which  caroon  monoxide  levels  significantly  exceed  background  con- 
centrations, thus  triggering  the  regulation:  and 

— Recordkeeping  reouirements  lor  sampling  results. 

In  addition,  the  FHWA  regulation  does  not  afford  workers  a  practical  way  to  file 
complaints  regarding  their  working  conditions;  no  access  to  sampling  results. 

"nie  argument,  in  essence,  is  that  if  the  law  is  changed  so  that  OSHA  no  longer 
preempted  by  other  Federal  agencies  (such  as  the  FHWA),  then  somehow  those 
agencies  will  automatically  be  preempted  by  OSHA.  This  reflects  a  verv  basic  mis- 
understanding of  Section  302  of  S.  575 — and  possibly  of  Section  4(b)  (1)  of  the 
OSHAct. 

Section  302  of  S.  575  provides  for  pre-emption  of  OSHA  enforcenient  by  other  fed- 
ereil  agencies — but  only  where  those  other  agencies  have  regulations  and  enforce- 
ment procedures  which  give  workers  protection  at  least  as  effective  as  that  afforded 
by  OSHA. 

Section  302  does  not  in  any  way  preempt  the  FHWA's  authority  over  truck  safety. 
This  is  simply  wrong.  Under  the  OSHA  Reform  Bill,  and  specifically.  Section  302, 
OSHA  gains  authority.  But  FHWA  does  not  lose  authority.  There  is  nothing  in  the 
OSHA  Reform  Bill  which  would  in  any  way  diminish  FHWA's  ability  to  enforce  any 
of  its  regulations,  and  therefore  harm  public  safety.  Don't  be  fooled  by  trucking  com- 
pany and  association  leaders  who  cry  foul  when  they  haven't  even  been  hit.  This 
IS  a  win-win  situation  for  everyone. 

DOL  POLICY  OVER  OSHA  4(B)  (1)  OFFERS  SUBSTANDARD  SAFETY  AND 
HEALTH  REGULATIONS  FOR  TRANSPORTATION  WORKERS 

A  United  States  Department  of  Labor  (DOL)  memorandum  dated  July,  10,  1993, 
succinctly  lays  out  DOL  policy  on  Section  4(b)  (1)  of  the  OSHAct  as  it  relates  to  the 
Motor  Carrier  Safety  Act  jurisdiction  over  truck  drivers  safety  and  health.  We  be- 
lieve this  policy  points  to  the  very  problem  of  adequate  coverage  for  transportation 
workers. 

As  the  policy  statement  explains,  most  OSHA  cases  involving  Section  4(b)  (1)  of 
the  OSHAct  require  "facing  olF  with  a  statute  whose  primary  purpose  is  to  protect 
public  and  transportation  equipment,  but  which  also  protects  employees  in  the  sense 
that  in  the  effort  to  protect  the  public,  the  employees  are  also  protected.  A  "gap  the- 
ory" or  'hazard  by  hazard"  approach  is  then  utilized,  that  is: 

"whether  the  other  agency  has  an  enforceable  regulations  which,  if  that  agency 
chooses  to  enforce  that  regulation,  would  reduce  or  eliminate  the  workplace  hazard 
in  question.  If  the  other  agency  has  no  such  regulation  apolicable  to  the  hazard, 
then  there  exists  a  "gap"  in  worker  protection  which  is  filled  by  the  residual  juris- 
diction of  the  OSHAct  with  its  very  broad  coverage  intended  oy  Congress  as  the 
means  for  assuring  every  woriting  man  and  woman  in  the  Nation  safe  and  healthful 
working  conditions." 

While  this  approach  would  seem  straight  forward  in  review  of  the  scope  and  tar- 
get of  DOT  regulations,  specific  case  law  relates  a  different  story. 

The  lead  ()SHA  case  on  this  issue  is  Mushroom  Transportation  Co.,  Docket  No. 
1588,  1973-74,  CCH  OSHD  16,881  (r.C.  1973).  Mushroom  involved  the  hazard  of 
possible  movement  of  trucks  while  they  were  being  loaded  or  unloaded  with  the  use 
of  powered  industrial  trucks.  The  interpretation  was  that  both  OSHA  and  DOT 
(Motor  Carrier  Standards)  had  regulations  dealing  with  brakes  as  well  as  other 
methods  of  unloading  operations,  so  the  OSHA  standard  was  held  inappUcable  pur- 
suant to  the  provisions  of  section  4(b)  (1). 

From  a  truck  driver's  point  of  view,  the  Federal  Motor  Carrier  (FMC)  regulation 
(49  CFR  392.20)  is  not  as  orotective  as  the  OSHA  standard  (29  CFR  1910.30(k)  (1')): 

FMC  (49  CFR  392.20)  "No  motor  vehicle  shall  be  left  unattended  until  the  park- 
ing brake  has  been  securely  set  and  all  reasonable  precautions  have  been  taken  to 
prevent  the  movement  of  such  vehicle." 

OSHA  (29  CFR  1910.30(k)  (1))  "The  brakes  of  highway  trucks  shall  be  set  and 
wheel  chocks  placed  under  the  rear  wheels  to  prevent  the  trucks  from  rolling  while 
they  are  boaroed  with  powered  industrial  trucks."  (emphasis  added) 

Ajiy  truck  driver  will  tell  you  that  wheel  chocks  are  a  critical  aspect  of  sadety 
when  loading  a  trailer  with  cargo,  yet  this  is  not  an  available  protection  to  Amer- 
ican truck  dnvers  because  the  (occupational  Safety  and  Health  Review  Commission 
(OSHRC)  deemed  that  the  FMC  regulations  covers  essentially  the  same  working 
conditions. 

The  Mushroom  case  stands  for  the  proposition  that  the  other  agency's  regulation 
need  not  be  as  stringent  as  the  OSHA  standard  to  effectuate  pre-emption  of  the 
OSHA  standard.  In  it  s  decision  on  this  case,  the  OSHRC  stated: 

"Once  another  Federal  agency  exercises  its  authority  over  specific  working  condi- 
tions, OSHA  cannot  enforce  its  own  regulation  covering  the  same  conditions.  Section 
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4  (b)  (1)  does  not  require  that  another  agency  exercise  its  authority  in  the  same 
manner  or  in  an  equally  stringent  manner. 

The  DOL  policy  memorandum  on  OSHA  4  (b)  (1)  concludes  that  there  are  three 
main  principles  in  4(b)  (1)  situations: 

1.  6SHA  cannot  enforce  it  authority  with  respect  to  working  conditions  over 
which  another  Federal  agency  has  exercised  its  authority  even  if  the  other  agency's 
standards  are  not  as  stringent  or  as  stringently  enforced  as  OSHA's. 

2.  If  a  Federal  agency  fails  to  exercise  its  authority  with  respect  to  working  condi- 
tions, OSHA  has  jurismction  to  inspect  and  to  cite  for  violations  of  standards. 

3.  A  negative  exercise  of  authority  can  oust  OSHA  from  jurisdiction.  (Negative  ex- 
ercise of  authority  means  that  in  a  rulemaking,  the  agency  proposing  the  rule  re- 
quires certain  safe  woric  practices  in  some  circumstances  ana  the  rule  is  either  si- 
lent as  to  other  circumstances  or  it  expressly  provides  that  the  rule's  requirements 
shall  not  apply  to  the  other  circumstances.) 

We  would  conclude  that  through  this  policy  on  OSHA  4(b)  (1),  that  our  members 
will  continue  to  be  offered  no  coverage  or  substandard  safety  and  health  regulations, 
such  as  the  common  policy  in  the  freidit  industry  to  not  chock  wheels  under  parked 
tractor  trailers,  unless  Section  302  of  S.  575  is  included  in  the  OSHA  Reform  Act. 

OSHA  ENFORCEMENT  OF  STANDARDS  IN  TRANSPORTATION  MUST  BE- 
COME A  REALITY  FOR  WORKERS 

It  is  common  knowledge  in  transportation  that  OSHA  has  "nothing  to  do  with  the 
industry".  As  we  reviewed,  this  is  supported  by  DOL  policy  on  OSHA  4(b)  (1).  But 
we  also  know  from  our  members  that  OSHA  simply  does  not  show  their  face  at  a 
trucking  facility,  unless  there  has  been  a  catastrophe.  But  just  because  the  OSHA 
4(b)  (1)  policy  has  become  a  "hands  off"  policy,  it  does  not  mean  truck  drivers  and 
others  anected  by  this  policy  do  not  need  the  protection.  Where  workers  have  been 
successful  in  calling  OSHA  m,  there  has  been  a  myriad  of  problems  discovered,  and 
citations  issued. 

An  important  example  of  this  is  the  OSHA  Corporatewide  Settlement  with  United 
Parcel  Service  (UPS).  Teamster  members  employed  by  UPS  called  in  OSHA  to  in- 
spect their  facilities  with  regards  to  hazardous  materials  spills.  On  the  subsequent 
complaint  inspections,  OSHA  cited  10  locations  for  non-compliance  with  OSHA  haz- 
ardous materials  spill  violations  under  the  29  CFR  1910.120  standard.  These  viola- 
tions included:  Lack  of  Emergency  Awareness  and  Operations  Level  training  for 
hazardous  materials  spills,  inadequate  or  no  e<juipment  for  spill  response,  inad- 
equate or  no  personal  protective  equipment  available  for  worker  protection,  inad- 
equate recordkeeping  oi  incidents  and  no  emergency  response  plan  oy  the  company. 

The  OSHA  1910.120  standard  has  been  on  the  books  since  1986,  vet  the  transpor- 
tation industry  has  felt  virtually  unaffected.  One  may  be  lead  to  believe  that  haz- 
ardous materials  incidents  do  not  occur  on  docks  and  over-the-road  in  tractor  trail- 
ers. Our  members  tell  us  otherwise,  with  countless  stories  of  flushing  hazardous  ma- 
terials down  sewers  after  cleaning  irp  punctured  drums  on  docks,  or  burning  their 
hands  while  rewrapping  packages  ofhazardous  materials  whose  contents  they  can 
not  get  information  on,  or  loadmg  a  trailer  and  becoming  overcome  by  vapors  from 
a  previous  load — with  no  ability  to  refuse  the  work  until  the  trailer  is  properly  de- 
contaminated by  a  trained,  protected  employee. 

We  believe  that  the  UPS/OSHA  Corporatewide  Settlement 

is  putting  pressure  on  the  transportation  industry  to  pay  attention  to  this  OSHA 
stanaard.  Unfortunately,  it  was  at  the  cost  of  many  injured  workers  and  Teamster 
members. 

What  does  OSHA  enforcement  have  to  offer  truck  drivers,  whose  workplace  is 
more  often  out  on  the  road?  Currently,  their  only  recourse  is  Section  405  of  the  Sur- 
face Transportation  Act  of  1982,  which,  while  enforced  by  OSHA,  is  very  difficult 
to  uphold  in  court,  as  the  record  has  shown.  The  driver  must  prove  there  is  a  "bona 
fide  danger  of  an  accident,  injury,  or  serious  impairment  of  health,  resulting  from 
the  unsafe  condition",  and,  must  reasonably  apprehend  there  wUl  be  serious  injury 
to  himself  or  the  public  due  to  the  unsafe  conclition  of  such  equipment.  In  most  of 
the  court  cases  involving  Section  405,  the  driver  had  inadequate  proof  that  serious 
harm  would  be  rendered.  The  severity  of  this  requirement  is  best  illustrated  by  the 
Pennsylvania  driver  out  on  the  road  who  did  not  want  to  enter  the  back  of  his  trail- 
er because  a  chemical  spill  from  a  leaking  container  was  producing  strong  vapors. 
Because  the  leaking  shipment  was  not  properly  labeled,  he  could  never  prove  if  he 
would  be  harmed  if  he  entered  the  truck  or  drove  the  shipment  down  the  highway, 
ash  he  was  ordered  by  his  terminal  manager. 

The  rule  of  thumb  for  transportation  woricers,  in  particular,truck  drivers,  is  that 
in  order  to  get  protection  from  the  law,  you  have  to  police  it  yourself  and  be  very 
diligent  in  getting  your  entitled  rights  enforced.  But  mostly,  you  end  up  taking  a 
risk,  because  you  do  not  want  to  risk  losing  your  job.  If  you  are  in  a  union,  you 
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may  be  able  to  police  the  enforcement  of  regulations  better,  because  you  have  sup- 
port through  resources  and  representation. 

THE  OSHA  ACT  PROTECT  WORKERS 

In  our  opinion,  there  is  no  denial  that  OSEIA  standards  are  more  protective  of 
worker's  safety  and  health  than  regulations  issued  under  the  DOT.  Under  OSHA, 
for  example,  an  employer  must  provide  a  workplace  free  from  recognized  hsizards. 
The  DOT  regulations  have  no  such  language. 

Under  OSHA,  workers  have  many  specific  rights.  For  example,  they  have  the 
right  to: 

— A  safe  and  healthful  workplace 

— Point  out  hazardous  conditions  and  suggest  methods  of  correction 

— Request  information  from  their  employer  on  safety  and  health  hazards,  on  pre- 
cautions to  be  taken,  and  on  procedures  to  be  followed  in  the  event  of  an  accident 
or  exposure  to  toxic  substance 

—Observe  testing  of  hazards  and  examine  and  copy  the  results 

—Obtain  and  copy  Material  Safety  Data  Sheets  (MSDS)  or  anv  other  written  in- 
formation which  reveals  the  identity  of  hazardous  substances  in  the  workplace 

— Have  medical  records  turned  over  to  a  physician  of  choice 

— Review  the  Log  and  Summary  of  Occupational  Injuries 

— Review  copies  of  standards,  rules,  etc.  that  the  employer  should  have  available 
at  the  workplace 

— Obtain  nazard  information  from  OSHA  and  NIOSH 

— File  a  complaint  if  a  hazard  exists  at  their  workplace 

— Have  their  name  kept  confidential  if  they  do  file  a  complaint 

— Be  advised  of  OSHA  actions  regarding  their  complaint 

— Participate  in,  or  have  a  representative  participate  in,  an  OSHA  inspection 

— Be  provided  with  a  copy  of  all  OSHA  citations 

— Be  notified  if  their  employer  contests  a  citation,  a  penalty  or  an  abatement  pe- 
riod 

— Object  to  the  abatement  period  set  by  OSHA  in  any  citation 

— Elect  party  status  to  employer  contested  cases 

—Receive  a  hearing  from  OSHA  regarding  an  employer's  request  for  a  variance 
from  a  standard  ... 

—File  an  OSHA  complaint  if  they  believe  that  they've  been  discnminated  agamst 
for  exercising  their  rights  under  OSHA 

— Receive  copies  of  exposure  records  and  monitoring  results 

Equivalent  nghts  are  not  provided  by  DOT  regulations.  The  DOT  does  not  require 
motor  carriers  to  provide  safe  and  healthy  workplaces.  It  does  not  provide  a  mecha- 
nism for  complaining  about  occupational  hazards,  nor  guarantee  workers  confiden- 
tiality in  the  event  Uiey  do  complain.  The  DOT  does  not  require  that  employers  in- 
form workers  about  known  workplace  hazards,  nor  do  they  require  that  workers  be 
given  access  to  all  records  of  environmental  monitoring  conducted  to  assess  those 

fl  A  7  fl  T*n  H 

OSHA  has  specific  standards  and  enforcement  procedures  for  many  workplace 
hazards.  It  appears  that  the  DOTs  only  interest  in  employee  safety  and  health  lies 
in  asserting  its  claim  to  jurisdiction.  In  the  twenty  three  years  since  OSHA  was  en- 
acted, the  DOT  has  done  little  to  protect  woriter  safety  and  health.  After  twenty- 
three  years  it  is  time  for  a  change. 

CONGRESS  MUST  ACT  TO  PROTECT  ALL  WORKERS 

Even  if  the  DOT  had  the  desire  to  protect  employee  safety  and  health,  they  have 
neither  the  authority  nor  the  expertise  to  accomplish  this  important  task.  Transpor- 
tation workers,  like  other  Americans,  have  the  right  to  a  sale  and  healthy  job.  Con- 
gress can  help  make  this  ri^t  a  reality  by  adopting  the  proposed  changes  to  Section 
4(b)(1)  of  the  OSHAct. 

Prepared  Statement  of  Marv  Griswold,  Director,  AmuNE  Division 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

The  Airline  Division  of  the  International  Brotherhood  of  Teamsters  represents  ap- 
proximately 20,000  airline  workers  in  the  United  States.  Our  membership  includes, 
ni^t  deck  and  cabin  crewmembers,  aircraft  mechanics,  fuelers,  and  other  workers 
involved  in  air  transportation.  We  thank  the  Subcommittee  for  the  opportunity  to 
present  our  views  on  OSHA  Reform  legislation,  most  especiallv  with  the  respect  to 
addressing  the  need  for  change  in  Section  4(b)  (1)  of  the  OSHAct.  Our  comments 
address  the  plight  of  the  many  thousands  of  American  workers  who  do  not  have  the 
benefit  of  OStDv  protection  in  their  workplaces.  Our  remarks  will  specifically  dis- 
cuss the  concerns  of  aviation  workers,  including  flieht  crew,  cabin  crew  (flight  at- 
tendants), and  mechanics,  who  have  been  exempted  from  OSHA  coverage  because 
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of  intcrpretationfl  of  Section  4  (b)  (1)  of  the  Occupational  Safety  and  Health  Act  of 

1970. 

We  would  like  to  emphasize  that  the  predicament  of  these  aviation  employees  is 
not  unlike  that  of  thousands  of  other  4(b)  (1)  exempted  workers,  including  truck 
drivers,  rail  employees,  and  highway  workers.  Almost  500,000  Teamster  members, 
or  35  percent  of  our  entire  membership,  are  not  covered  by  OSHA.  For  inore  than 
twenty  years  now,  these  workers  have  not  been  afforded  the  same  level  of  job  safety 
and  health  protection  provided  to  most  Americans.  S.  575,  the  Comprehensive  Occu- 
pational Safety  &  Heedth  Reform  Act,  under  consideration  today,  includes  language 
that  would  aiford  workers  who  are  currently  exempted  equal  protection  under  the 
law.  The  International  Brotherhood  of  Teamsters  supports  this  language,  and  other 
changes  included  in  the  OSHA  Reform  package. 

We  will  focus  our  comments  on  four  major  points.  The  first  concerns  a  review  of 
the  respective  missions  of  OSHA  and  the  FAA.  The  second  concerns  the  OSHAct's 
40))  (1)  language,  and  \he  resultant  iurisdictional  confusion.  The  third  point  con- 
cerns a  general  comparison  of  health  smd  safety  protections  provided  by  the 
OSHAct,  but  lacking  under  FAA  jurisdiction.  Finally,  we  will  use  two  hazard  exam- 
ples to  illustrate  the  differences  between  these  two  agencies'  approaches  to  occupa- 
tional health  and  safety. 

OSHA  HAS  A  DISTmCT  MISSION 

The  Occupational  Safety  and  Health  Act  of  1970  (29  U.S.C.  Sec.  651  et  sea.)  was 
designed  to  "ensure  so  far  as  possible  every  working  man  and  woman  in  the  Nation 
safe  and  healthful  woiking  conditions."  OSHA's  enabling  legislation  established  only 
one  statutory  aim  for  this  agency,  i.e.  to  protect  the  safety  and  health  of  American 
workers.  OSHA's  job  is  to  solely  improve  occupational  safety  and  health  conditions. 

The  FAA,  on  the  other  hand,  has  a  dual  mandate:  to  promote  safety  of  flight  and 
to  promote  air  commerce.  The  Federal  Aviation  Act  of  1958  (49  U.S.C.  Sec.  1301  et 
seq.),  is  composed  of  fourteen  subchapters.  It  regulates  air  carriers  with  resect  to 
safety  of  the  flying  public,  national  defense,  accident  investigation,  air  traffic  re- 
quirements, insurance,  etc.  Nowhere  in  the  entire  Federal  Aviation  Act  is  there  aiw 
specific  mention  of  the  occupational  safety  or  health  of  aviation  employees.  Indeed, 
working  conditions  of  employees  are  only  mentioned  as  a  function  of  insuring  the 
safety  of  the  flying  public.  Additionally,  there  is  no  statement  of  policy  whatsoever 
in  the  Federal  Aviation  Act  which  relates  to  employee  occupational  health  and  safe- 
ty such  as  exists  in  the  OSHAct.  There  are  no  references  to  the  duties  of  employers 
or  the  rights  of  employees  with  respect  to  employee  safety  and  health;  there  are  no 
specific  occupational  health  and  safety  standards  to  be  followed  by  enaployers,  nor 
provisions  for  inspections,  investigations,  or  enforcement  of  such  standards. 

Instead,  Section  601  of  the  Federal  Aviation  Act  (49U.S.C.  Sec.  1421(a)  and  (b)) 
authorizes  and  requires  the  Administrator  of  the  FAA  "to  promote  safety  of  fli^t 
of  civil  aircraft  in  air  commerce"  by  establishing  standards,  rules,  and  regulations 
as  enumerated  in  subsections  (1)  through  (6)  of  this  same  section.  A  straightforward 
reading  of  this  language  clearly  denotes  that  the  word  "safety"  is  modified  and  lirn- 
ited  by  the  phrase  "of  flight".  The  subiect  matter  and  the  words  contained  in  this 
section  of  the  Federal  Aviation  Act  make  it  clear  that  this  Act  is  aimed  not  at  em- 
ployee safety,  but  at  aircraft  safety.  In  fact,  the  only  part  of  ^1421  which  even  men- 
tions employees  applies  to  maximum  hours  of  work,  again  in  the  context  of  "safety 
of  flight".  .^    „     ,.    .^    ^^ 

Thus,  with  respect  to  "safety",  the  Federal  Aviation  Act  specifically  hmits  the 
FAA's  jurisdiction  to  the  "safety  of  flight  of  civil  aircraft".  The  California  Supreme 
Court  reached  this  very  conclusion  in  its  decision  in  a  case  involving  United  Airlines 
and  the  California  Division  of  Occupational  Safety  and  Health.  (United  Airlines  v. 
Occupational  Safety  and  Health  Appeals  Board  &  Division  of  Occupational  Safety 
and  Health,  S.F.  24396,  Superior  Court,  747454,  Ca.  Supreme  Court,  Filed  11/29/ 
82).  The  court  further  found  that  this  interpretation  of  the  FAA's  mandate  "com- 
ports with  the  purpose  of  the  act  as  stated  by  the  federal  courts:  to  assure  the  safety 
of  passengers,  crew  members  and  those  on  the  ground  who  might  be  endangered  by 
accidents  from  unsafe  flying  conditions.  (Rauch  v.  United  Instruments,  Inc.  (548 
F.2d  452  (3d  Cir.  1976).)'  .       ,      .  ^ 

Nowhere  in  the  Federal  Aviation  Act  is  there  any  reference  to  occupational  safety, 
except  by  implication  as  a  necessary  concomitant  of  passenger  safety  in  flight.  No- 
where is  there  a  reference  to  occupational  health.  Nor  does  the  legislative  history 
of  this  Act  indicate  that  Congress  intended  to  confer  on  the  FAA  any  jurisdiction 
in  this  area.  The  purpose  of  the  Federal  Aviation  Act  was  clearly  stated  by  Senator 
Monroney,  who  introduced  in  the  bill  the  Senate: 

The  principal  purpose  of  this  legislation  is  to  establish  a  new  Federal  agency 
with  powers  adequate  to  enable  it  to  provide  for  the  safe  and  efficient  use  of  navi- 


63 

gable  airspace  by  both  civil  and  military  operations."  (1958,  U.S.  Code  Cong,  and 

Ad.  News,  3741.)  ,     r..  .    r. 

We  must  conclude  then  that  the  Federal  Aviation  Act  does  not  give  the  FAA  the 
statutory  authority  to  regulate  in  the  area  of  occupational  health  and  safety.  Why 
then  does  the  question  of  OSHA  v.  FAA  jurisdiction  continue  to  sunse? 

OSHA  4(b)  (1)  LANGUAGE  and  AGENCY  JURISDICTION 

The  jurisdictional  debate  stems  from  Section  4(b)  (1)  of  the  OSHAct,  which  states: 

"Nothing  in  this  Act  shall  apply  to  working  conditions  of  employees  with  respect 
to  which  other  Federal  agencies  exercise  statutory  authority  to  prescribe  or  enforce 
standards  or  regulations  aiTecting  occupational  safety  or  health.    (Emphasis  added) 

Air  carriers  claim  that  aviation  employees  are  exempt  from  OSHA  iurisdiction  be- 
cause the  aviation  industry  is  regulated  by  the  Federal  Aviation  Administration. 
The  FAA  has  agreed  with  this  interoretation  of  Section  4(b)  (1). 

The  Teamsters  Airline  Division  believes  that  this  claim  is  spurious.  We  believe 
that  the  language  of  4(b)  (1)  clearly  indicates  that  "working  conations  of  employees" 
are  only  exempt  from  OSHA  jurisdiction  when  they  are  the  subject  of  regulation  by 
an  agency  which  has  "statutory  authority"  to  regulate  occupational  safety  and 
health.  This  is  not  the  case  with  the  FAA.  Further,  with  respect  to  agencies  that 
do  have  the  authority  to  regulate  occupational  safety  and  health,  we  assert  that  only 
those  "working  conditions"  which  are  actually  regulated  by  that  agency  are  exempt 
from  OSHA  jurisdiction.  Section  4(b)  (1)  does  not  prevent  OSHA  from  protecting  em- 
ployees with  respect  to  nonre^lated  working  conditions.  There  are  many,  many 
working  conditions  in  the  aviation  industry  which  are  not  regulated  by  FAA. 

In  fashioning  the  4(b)  (1)  language,  Congress  clearly  sought  to  reduce  the  confu- 
sion and  duplication  that  might  result  were  employers  required  to  comply  both  with 
OSHA  requirements  and  those  promulgated  by  another  agency  seeking  to  regulate 
the  same  working  condition.  Within  this  context,  this  was  a  wise  and  necessary  pro- 
vision. We  do  not  believe,  however,  that  it  was  the  intent  of  Congress  to  bestow  a 
blanket  exemption  from  occupational  safety  and  health  regulation  merely  because 
an  employer  was  otherwise  regulated  in  some  fashion  by  another  Federal  agency. 

Nothing  in  the  OSHAct  legislative  history  suggests  that4(b)  (1)  was  designed  to 
offer  less  job  safety  and  health  protection  to  certain  types  of  workers  than  others. 
In  practice,  however,  this  is  just  what  has  happened.  Airline  employees  eryoy  less 
job  safety  and  health  protection  than  the  majority  of  American  workers.  And  while 
Congress  may  have  intended  to  prevent  confusion  over  jurisdiction  by  including  Sec- 
tion 4(b)  (1)  in  the  OSHAct,  the  result  has  been  just  the  opposite  in  the  aviation 
industry. 

In  spite  of  the  fact  that  the  FAA  does  not  have  the  statutory  authority  to  regulate 
occupational  health  and  safety,  they  have  nonetheless  asserted  a  jurisdictional  claim 
over  the  occupational  safety  and  health  of  air  crews,  and  in  many  instances,  over 
aircraft  mechanics  as  well.  Seizing  upon  the  language  in  Section  4(b)  (1)  of  the  Oc- 
cupational Safety  and  Health  Act,  J.W.  Cochran,  FAA  Acting  Administrator,  issued 
a  policy  statement  regarding  occupational  safety  or  health  standards  for  aircraft 
crewmembers  on  July  10,  1975.  It  reads  in  part: 

"Pursuant  to  its  complete  and  exclusive  responsibility  for  the  regulation  of  the 
safety  of  civil  aircraft  operation  under  the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
Sec.  1301  et  seq.),  herein  called  "the  Act,"  the  FAA  prescribes  and  enforces  stand- 
ards and  regulations  affecting  occupational  safety  or  health  with  respect  to  U.S.  reg- 
istered civil  aircraft  in  operation" 

"Title  VI  of  the  Act  (49  U.S.C.  Chapter  20,  Subchapter  VI)  contains  the  principal 
substantive  provisions  that  authorize  and  require  the  FAA  to  promote  the  safety  of 
civil  aircraft  operations  by  prescribing  and  revising  standards  and  regulations" 

What  the  FAA  has  done,  in  the  case  of  aircrew,  is  assert  a  jurisdictional  claim 
based  on  its  own  interpretation  of  its  enabling  legislation.  In  essence,  they  have 
made  a  major  policy  decision  regarding  the  occupational  health  and  safety  of  avia- 
tion aircrew  employees.  We  believe  that  the  FAA's  interpretation  of  its  mandate  is 
in  error.  The  FAA's  statutory  authority  cannot  be  expanded  by  that  agency,  by  indi- 
vidual air  carriers,  or  by  the  ATA.  We  further  believe  that  a  policy  decision  regard- 
ing the  occupational  health  and  safety  of  any  group  of  workers  properly  rests  with 

the  U.S.  Congress.  j  ,.     i  i.     r     • 

Recognizing  OSHA  jurisdiction  over  the  occupational  safety  and  health  of  air 
crews  would  in  no  way  diminish  the  FAA's  authority  to  regulate  conditions  affecting 
the  safety  of  flight.  Under  uaditional  supremacy  clause  principles,  any  safety  regu- 
lation promulgated  by  the  FAA  concerning  inflight  safety  would  take  precedence 
over  a  conflicting  OSHA  regulation.  We  do  not  know  of  any  existing  OSHA  i  ogula- 
tion  that  would  create  such  a  conflict. 

The  FAA,  to  our  knowledge,  has  not  issued  a  similar  policy  statement  with  re- 
spect to  the  occupational  safety  and  health  of  aircraft  mechanics.  However,  on  sev- 
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eral  occasions  they  have  asserted  a  jurisdictional  claim  over  this  class  of  workers 
by  taking  a  position  before  the  Occupational  Safety  and  Health  Review  Commission, 
and  in  Federal  and  State  court,  sidmg  with  employers  in  opposing  OSHA  citations 
issued  against  air  carriers.  (Cf.  Northwest  Airlines.  Inc.  OSHRC  Docket  No.  13649; 
Allegheny  Airlines,  OSHRC  Dockets  No.  14291  and  14345;  United  Airlines  v.  Occu- 

Sational  Safety  and  Health  Anneals  Board  &  Division  of  Occupational  Safety  and 
[ealth,  S.F.  24396,  Superior  Court,  747454,  Ca.  Supreme  Court,  Filed  11/29/82) 

In  these  instances,  the  FAA  and  individual  air  carriers,  have  primarily  relied  on 
the  argument  that  the  FAA  does  in  fact  exercise  jurisdiction  over  ground  mainte- 
nance workers  because  the  work  activities  of  these  employees  are  governed  in  laree 
part  by  FAA  required  maintenance  manuals.  The  pertinent  FAA  regulation  reads: 
%adi  domestic  and  flag  air  carrier  shall  prepare  and  keep  current  a  manual  for 
the  use  and  guidance  of  flight  and  ground  operations  personnel  in  conducting  its  op- 
eration." (14  CFR,  Subpart  G.  121.  f33  (a)) 

Part  121.135  of  this  subpart  goes  on  to  list  the  required  contents  for  such  manu- 
als. The  first  requirement  speciTied  is  that  the  manual  include  instructions  and  in- 
formation necessary  to  allow  the  personnel  concerned  to  perform  their  duties  and 
responsibilities  with  a  high  degree  of  safety.  The  use  of  the  word  "safety"  in  this 
context  refers  to  assuring  safety  of  flight,  as  is  consistent  with  the  FAA's  mandate. 
Additional  contents  required  in  the  manuals  include  items  such  as: 

— General  policies 

— Duties  and  responsibilities  of  each  crew  member  and  appropriate  members  of 
the  ground  organization 

—References  to  appropriate  Federal  Air  Regulations 

— Flight  disoatchmg  and  operational  control 

— ^En  route  night,  navigation,  and  communication  procedures 

— Takeoff,  en  route,  and  landing  weight  information 

— Procedures  for  refueling 

— Procedures  for  operations  in  potentially  hazardous  meteorological  conditions 

— ^Airman  Training  progrtuns 

— Instructions  and  procedures  for  maintenance,  preventive  maintenance,  and 
servicing 

Nowhere  in  the  list  of  required  contents  is  there  a  reference  to  employee  safety 

or  health. 

Requiring  maintenance  and  operations  manuals  is  not  quite  the  same  as  promul- 
gating health  and  safety  standards.  The  FAA's  and  industry's  argument  is  further 
weakened  when  one  considers  that  these  manuals  are  written  by  aircraft  manufac- 
turers and  air  carriers.  The  manuals  become  effective  when  they  are  submitted  by 
the  carrier  to  the  FAA.  If  the  FAA  does  not  disapprove  the  manual  provisions,  they 
are  ipso  facto  aoproved.  This  is  hardly  a  normal  regulatory  process  or  active  exercise 
of  occupational  nealth  and  safety  jurisdiction. 

Even  the  FAA  itself,  in  a  statement  by  the  Administrator  to  a  Subcommittee  of 
the  House  Committee  on  Government  Operations,  has  expressed  doubt  that  manual 
procedures  were  of  a  regulatory  nature.  (Cf.  Appendix  3  of  Hearings  on  the  Subject 
of  Airline  Deregulation  and  Aviation  Safety  Before  a  Subcommittee  of  the  House 
Committee  on  Gavemment  Operations,  95th  Congress,  First  Session,  pages  262-263, 
1977)  In  this  same  document,  the  Adnainistrator  goes  on  to  state  that  failure  to  fol- 
low the  procedures  would  not  serve  as  a  basis  for  FAA  enforcement  action  unless 
a  Federal  Aviation  Regulation  had  also  been  violated.  We  wish  to  point  out  that 
there  are  no  FAR's  which  address  the  occupational  safety  and  health  of  ground  em- 
ployees. (There  are  some  FARs  which  do  affect  the  occupational  health  and  safety 
of  aircrew,  however  their  primary  purpose  has  to  do  with  flight  safety.  Again,  where 
these  exist  they  would  remain  in  effect,  and  would  not  be  replaced  with  an  OSHA 
requirement  even  if  OSHA  were  to  exercise  jurisdiction  over  aircrew.) 

Claiming  that  maintenance  manuals  represent  a  comprehensive  program  to  pro- 
tect workers  in  the  workplace  seems  ridiculous.  Nonetheless,  this  very  argument 
has  held  sway  in  several  poorly  reasoned  OSHRC  cases  with  the  end  result  of  hav- 
ing effectively  prevented  OSliA  from  exercising  jurisdiction  over  aircraft  mainte- 
nance employees  at  many  carriers. 

The  OSHA  4(b)  (1)  language  has  clearly  not  done  the  job  of  preventing  confusion 
over  jurisdiction.  Instead,  the  question  of  which  agency  nas  jurisdiction  and  under 
what  circumstances  remains  an  open  one.  As  a  result,  aviation  employees  are  often 
subjected  to  unsafe  working  conditions  and  they  have  nowhere  to  take  their  con- 
cerns. Congress  must  revisit  this  section  of  the  OSHAct  in  order  to  make  clear  its 
intent  to  protect  all  American  workers.  You  can  accomplish  this  goal  by  clarifying 
the  language  in  Section  4(bXl)  to  make  OSHA  jurisdiction  over  all  places  of  employ- 
ment a  given  and  by  allowing  exemptions  for  specific  working  conditions  only  under 
limited  and  clearly  stated  conditions. 
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THE  OSHA  ACT  PROTECTS  WORKERS 

Leaving  aside  for  the  moment  the  issue  of  whether  or  not  the  FAA  has  smy  au- 
thority to  regulate  occupational  hedth  and  safety,  we  would  like  to  review  and  com- 
J>are  the  FAA's  health  and  safety  program  for  aviation  employees  (beyond  that  of- 
ered  by  the  requirement  to  maintain  maintenance  and  operations  manuals)  with 
that  offered  by  OSHA  to  other  workers. 

Under  OSHA,  for  example,  an  employer  must  provide  a  workplace  free  from  recog- 
nized hazards.  The  Federal  Aviation  Act  has  no  such  language. 

Under  OSHA,  workers  have  many  specific  rights.  For  example,  they  have  the 
right  to: 

— A  safe  and  healthful  workplace 

— Point  out  hazardous  conditions  and  suggest  methods  of  correction 

— Request  information  from  their  employer  on  safety  and  health  hazards,  on  pre- 
cautions to  be  taJten,  and  on  procedures  to  be  followed  in  the  event  of  an  accident 
or  ejcposure  to  a  toxic  substance 

—Observe  testing  of  hazards  and  examine  and  copy  the  results 

—Obtain  and  copy  Material  Safety  Data  Sheets  (MSDS)  or  anv  other  written  in- 
formation which  reveals  the  identity  of  hazardous  substances  in  the  workplace 

— Have  medical  records  turned  over  to  a  physician  of  choice 

— Review  the  Log  and  Summary  of  Occupational  Injuries 

— Review  copies  of  standards,  rules,  etc.  that  the  employer  should  have  available 
at  the  workplace 

— Obtain  hazard  information  from  OSHA  and  NIOSH 

— File  a  complaint  if  a  hazard  exists  at  their  woricplace 

— Have  their  name  kept  confidential  if  they  do  file  a  complaint 

— Be  advised  of  OSHA  actions  regarding  their  complaint 

— Participate  in,  or  have  a  representative  participate  in,  an  OSHA  inspection 

— Be  provided  with  a  copy  of  all  OSHA  citations 

— Be  notified  if  their  employer  contests  a  citation,  a  penalty  or  an  abatement  pe- 
riod 

— Object  to  the  abatement  period  set  by  OSHA  in  any  citation 

— Elect  party  status  to  employer  contested  cases 

— ^Receive  a  hearing  from  OSHA  regarding  an  employer's  Request  for  a  varitmce 
from  a  standard 

—File  an  OSHA  complaint  if  they  believe  that  they've  been  discriminated  against 
for  exercising  their  rights  under  OSHA 

Equivalent  rights  are  not  provided  by  the  Federal  Aviation  Act  or  by  FAA  regula- 
tions. The  FAA  does  not  require  air  carriers  to  provide  safe  and  health  workplaces. 
It  does  not  provide  a  guarantee  workers  confidentiality  in  the  event  they  do  com- 
plain. The  FaA  does  not  require  that  employers  inform  workers  about  know  work- 
place hazards,  nor  do  they  require  that  workers  be  given  access  to  all  records  of  en- 
vironmental monitoring  conducted  to  assess  those  hazards.  The  Federal  Aviation 
Act  does  no  prohibit  air  carriers  from  discriminating  against  an  employee  for  health 
and  safety  activities,  nor  do  they  provide  a  procedure  for  redress  should  discrimina- 
tion occur.  . 

Many  of  the  hazards  found  in  aviation  are  similar  or  identical  to  those  found  in 
other  industries.  A  flight  attendant  exposed  to  radiation  has  the  same  potential  for 
increased  cancer  risk  as  a  similarly  exposed  worker  at  a  nuclear  power  plant.  An 
aircraft  painter  exposed  to  paint  vapors  is  just  as  likely  to  have  lung  damage  as 
a  simileu-ly  exposed  woriier  in  an  automobile  plant. 

OSHA  has  specific  standards  for  many  worKplace  hazards.  For  example,  there  are 
standards  limiting  exposure  to  hazardous  chemicals,  radiation,  and  noise.  The  FAA 
has  no  standards  for  these  hazards.  OSHA  has  requirements  for  elevated  work 
areas,  hazard  notification,  and  confined  space  entry.  Tne  FAA  does  not  have  equiva- 
lent standards.  The  FAA  has  no  specific  guidelines  for  employees  safety  orovisions 
or  for  their  enforcement.  In  fact,  the  United  Airlines  case  cited  earlier,  A  UAL  engi- 
neer testified  that  he  was  not  aware  of  any  instance  in  which  the  FAA  has  cited 
the  air  carrier  for  a  violation  of  any  provision  in  the  maintenance  manual  which 
related  exclusively  to  the  safety  of  the  employees. 

It  appears  that  the  FAA's  only  interest  in  employee  safety  and  health  lies  in  as- 
serting its  claim  to  jurisdiction.  In  the  twenty-three  years  since  OSHA  was  enacted, 
the  FAA  has  done  little  to  protect  worker  safety  and  health.  After  twenty-three 
years  it  is  time  for  a  change. 

MANY  HAZARDS  REMAIN  UNREGULATED  BY  THE  FAA 

To  illustrate  the  need  for  change,  we  would  like  to  review  two  examples  of  occupa- 
tional hazards  that  are  not  addressed  by  the  FAA,  but  which  are  regulated  by  exist- 
ing OSHA  standards. 
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Example  1 

The  FAA  has  acknowledged  in  two  reports  published  by  their  OfTice  of  Aviation 
Medicine  that  aircrews  are  occupationally  exposed  to  ionizing  radiation,  a  well- 
known  physical  hazard.  By  the  FAA's  own  estimates,  the  added  risk  of  cancer  from 
this  occupational  exposure  range  from  1  in  2,800  to  1  in  77,  depending  on  the  routes 
flown,  the  amount  of  flying  done  per  year,  and  the  total  number  of  years  of  flyiM. 
In  the  context  of  an  occupational  exposure,  these  are  not  insignificant  risks.  In  addi- 
tion, the  FAA  reports  highlight  a  very  real  concern  about  pregnant  flight  attendants 
(and  fetuses)  exceeding  recommended  exposures  over  a  nine  month  gestation  period. 

Remember  that  OSHA  law  requires  that  employees  be  informed  of  all  known 
workplace  hazards  by  their  employer.  Ionizing  radiation  is  known  hazard,  therefore, 
employees  (in  this  instance  aircrews)  must  be  given  appropriate  information  about 
ra(fiation  exposure  in  the  workplace.  OSHA  also  has  exposure  limits  and  monitoring 
requirements  for  radiation  exposed  workers. 

On  May  3,  1993,  more  than  three  years  after  the  first  report  was  issued,  the  FAA 
took  action.  They  published  a  proposed  Advisory  Circular.  An  Advisory  Circular  does 
not  carry  the  force  of  law.  Instead  of  rec|uiring  that  air  carriers  inform  their  aircrew 
employees  of  this  known  hazard  by  issumg  a  rule,  the  FAA  proposes  issuing  a  docu- 
ment that  does  nothing  more  than  suggest  topics  for  a  radiation  training  program 
in  the  event  "an  air  carrier  chooses  to  inform  flight  attendants  and  other  crew- 
members  concerning  radiation  exposure."  (Emphasis  added)  The  FAA's  response  to 
this  serious  occupational  hazard  is  completely  inadequate. 

The  IBT  Airline  Division,  in  comments  submitted  by  a  coalition  of  unions,  urged 
the  FAA  to  reconsider  its  position  and  to  take  the  following  actions: 

1.  Issue  a  Notice  of  Proposed  Rulemaking  (NPRM)  which  will  require  a  radiation 
training  program  for  all  aircrews.  ^       ,         ,  .  ,  i      i     *u 

2.  As  an  interim  measure,  issue  an  Advisory  Circular  which  states  clearly  the 
need  for  training  and  which  includes  a  list  of  reouired  topics. 

3.  Issue  an  Advanced  Notice  of  Proposed  Rulemaking,  (ANPRM)  to  address  the 
issues  of  radiation  exposure  limits  and  monitoring  requirements  for  crewmembers 
which  conform  to  those  protections  afforded  other  occupationally  exposed  workers. 

We  also  recommended  that  the  list  of  topics  "suggested"  in  the  Advisoiy  Ciroilar 
be  expanded  to  include  information  that  would  be  more  consistent  with  hazard  in- 
formation requirements  under  OSHA.  The  comment  period  on  the  proposed  Advi- 
sory Circular  closed  on  August  17,  1993.  The  FAA  anticipates  final  action  on  the 
AC  in  approximately  6  months.  There  is  no  question  that  under  OSHA,  aircrews 
would  be  much  better  informed  about  and  protected  from  radiation  exposure. 

Aircrews,  and  flight  attendants  in  particular,  have  many  other  occupational 
health  and  safety  concerns,  which  are  largely  ignored  by  the  FAA,  but  which  we  feel 
would  receive  appropriate  attention  from  OSHA.  Additional  examples  of  hazards 
and  issues  will  be  provided  to  the  subcommittee  in  separate  comments  submitted 
by  the  Independent  Federation  of  Fli^t  Attendants.  The  Airline  Division  of  the 
Teamsters  supports  these  comments  on  behalf  of  our  members. 

Example  2 

Earlier  this  year,  our  organization  submitted  comments  and  testimomr  on  the 
FAA's  Drug  and  Alcohol  Testing  Program.  Without  going  into  the  specifics  about 
testing  requirements  and  protocols,  we  would  like  to  share  part  of  our  comments 
with  you  because  we  believe  that  they  further  illustrate  the  FAA's  lack  of  concern 
for  employee  safety  and  health. 

Aircraft  mechanics  routinely  use  many  hazardous  chemicals  in  the  performance 
of  their  jobs.  Among  these  chemicals  are  a  number  of  solvents,  for  example,  methyl 
ethyl  keytone  or  MEK,  methylene  chloride,  and  trichloroethane.  Solvents  are 
neurotoxms,  i.e.  they  are  chemicals  that  damage  the  nervous  system.  The  most  com- 
mon neurotoxins  depress  the  central  nervous  system  causing  symptoms  such  as  loss 
of  coordination,  slurred  speech,  dizziness,  nausea,  headaches,  impaired  motor  skills, 
etc.  Drinking  alcohol  can  have  these  very  same  elTects. 

Exposure  to  solvents  and  other  workplace  chemicals  can  cause  impairment  of  job 
performance,  iiyury,  illness,  and  even  death.  Yet,  the  FAA  has  chosen  to  regulate 
only  one  exposure,  the  exposure  to  ethyl  alcohol.  FAA  proposes  to  prohibit  aircr^ 
mechanics  from  ingesting  ethyl  within  the  4  hours  prior  to,  and  during  their  sluft. 
But  FAA  has  no  limits  on  exposure  to  the  many  solvents  and  other  chemicals  that 
may  be  involuntarily  inhaled  during  the  performance  of  routine  aircraft  mainte- 
nance. In  response  to  Congressional  pressure,  the  FAA  has  moved  with  lightnmg 
speed  to  protect  the  worker  from  himself,  but  aft«r  twenty-three  years,  there  is  no 
indication  that  they  have  even  contemplated  protecting  the  worker  from  hazardous 
workplace  exposures. 
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CONGRESS  MUST  ACT  TO  PROTECT  ALL  WORKERS 

Even  if  the  FAA  had  the  desire  to  protect  employee  safety  emd  health,  they  have 
neither  the  authority  nor  the  expertise  to  accx>mplish  this  important  task.  Aviation 
workers,  like  other  Americans,  nave  the  right  to  a  safe  and  nealthy  job.  Congress 
can  help  make  this  right  a  reality  by  adoptmg  the  proposed  changes  to  Section  4(b) 
(l)oftheOSHAct. 

Prepared  Statement  of  the  U.S.  Chamber  of  Commerce 

The  VS.  Chamber  of  Commerce  Federation  of  215,000  businesses,  3,000  local  and 
State  chambers  of  commerce,  1,200  trade  and  professional  organizations,  and  68 
American  Chambers  of  Commerce  abroad  is  pleased  to  submit  this  statement  re- 
garding the  criminal  provisions  of  the  Comprehensive  Occupational  Safety  and 
Health  Reform  Act  (COSHRA).  The  Subconmiittee  on  Labor  Standards  focused  on 
three  general  areas  of  OSHA  reform — criminal  penalties,  coverage  of  federal  work- 
ers, and  the  jurisdiction  of  the  Occupational  Safety  and  Health  Administration 
(OSHA).  This  statement  will  focus  principally  on  the  (Chamber's  concerns  with  the 
criminal  ssuactions  provisions  in  S.  575  and  also  addresses  other  approaches  to 
achieving  the  same  goals. 

The  UTS.  Chamber  of  Commerce  supported  the  passage  of  the  Occupationtd  Safety 
and  Health  Act  ("OSH  Act"  or  the  "Act  ')  in  1970,  and  continues  to  support  its  laud- 
able objectives.  Workplace  iiyuries  impose  tremendous  costs  on  business  including 
lost  productivity  and  increased  workers  compensation  costs.  Like  any  statute  that 
has  been  in  existence  for  almost  25  years,  there  are  undoubtedly  improvements  that 
can  be  made  to  the  Act,  including  its  criminal  provisions.  However,  amendments  to 
the  Act  must  take  into  account  the  signiflcant  progress  of  business  toward  ensuring 
safe  and  healthful  working  conditions  and  obviously  should  not  create  impediments 
to  continued  progress. 

The  C^hamber  urges  the  subconmiittee  to  reject  proposals  to  amend  the  Act  by 
substantially  increasing  its  criminal  sanctions,  creating  new  individual  criminal  h- 
ability  for  managers  and  supervisors,  or  imposing  a  whole  new  class  of  criminal  con- 
duct. Although  tne  Chamber  supports  coverage  of  all  state  and  federal  employees, 
we  have  not  yet  developed  a  position  with  regard  to  the  jurisdiction  of  OSHA. 

I.  CURRENT  LAW 

The  OSH  Act,  29  U.S.C.  Section  651,  et  seq.,  provides  at  Section  666  that  an  em- 
ployer whose  willful  violation  of  the  Act  or  any  order,  rule,  regulation,  or  standard 
under  the  Act,  causes  death  to  an  employee  may  be  punished  with  a  fine  not  to  ex- 
ceed $10,000,  imprisonment  up  to  six  months,  or  both.  Subse<^uent  convictions  under 
this  section  are  punishable  by  a  fine  up  to  $20,000  and/or  imprisonment  of  up  to 
one  year. 

The  C!hamber  believes  the  sanctions  contained  in  this  section  provide  an  ample 
deterrent  to  intentional  violations  of  the  Act  and  its  regulations.  However,  it  is  true 
that  this  provision  has  not  been  invoked  with  the  frequency  or  vigor  originally  envi- 
sioned by  the  drafters  of  the  Act.  This  is  a  problem  that  can  be  cured  administra- 
tively, without  the  necessity  of  amending  the  criminal  provisions  of  the  Act.  There 
are  'T)ad  actors"  in  every  large  group  who  unfortunately  need  the  threat  of  criminal 
sanctions  to  force  them  into  compliance.  We  believe  the  tools  to  make  this  threat 
a  real  one  currently  are  at  the  disposal  of  the  Justice  Depeirtment  and  the  Depart- 
ment of  Labor. 

The  criminal  fines  for  OSH  Act  violations  already  have  been  substantially  in- 
creased under  the  federal  sentencing  guidelines.  Section  3571,  Title  18  or  the  U.S. 
Code.  Enforcement  of  these  provisions  will  provide  an  ample  deterrent  to  those 
tempted  to  violate  existing  OSHA  regulations. 

Thus,  meaningful  reform  should  not  focus  on  increasing  the  criminal  sanctions. 
Rather,  the  Departments  of  Labor  and  Justice  must  focus  on  enforcing  the  OSH  Act. 

II.  COSHRA 

Seetion  512,  "OSHA  Criminal  Penalties,"  of  COSHRA  would  dramatically  change 
the  federal  criminal  provisions  of  the  Act.  The  bill  would,  among  other  things: 

— Increase  the  maximum  term  of  imprisonment  from  six  months  to  ten  years  for 
a  first  offense,  and  from  one  year  to  twenty  years  for  a  second  offense. 

— Provide  for  the  first  time  a  penalty  of  imprisonment  for  willful  violations  that 
cause  "serious  bodily  iiyuiy."  The  penalty  for  such  a  violation  is  five  years  for  a  first 
offense  and  ten  years  for  the  second. 

— Define  "serious  bodily  injury"  as  one  that  presents:  (1)  a  substantial  risk  of 
death;  (2)  protracted  unconsciousness;  (3)  protracted  and  obvious  physical  disfigure- 


68 

ment;  or  (4)  protracted  loss  or  impairment  of  a  bodily  member,  organ,  or  mental  fac- 
ulty. 

— Provide  that  the  fines  authorized  by  18  U.S.C.  Sec.  3571  my  be  imposed.  This 
means  individual  fines  of  up  to  $250,000  for  felonies  and  misdemeanors  resulting 
in  death,  and  up  to  $100,000  for  misdemeanors;  and  for  organizations,  fines  of  up 
to  $500,000  for  felonies  resulting  in  death,  and  up  to  $200,000  for  misdemeanors. 

— Provide  that  penalties  or  fines  imposed  pursuant  to  these  provisions  on  a  direc- 
tor, officer,  or  agent  of  the  company  cannot  be  paid  out  of  the  assets  of  the  company 
on  behalf  of  the  individual. 

Section  512:  Creates  new  class  of  crimes.  We  submit  that  Section  512  is  a  tremen- 
dous overreaction  to  the  need  for  more  stringent  criminal  enforcement  of  the  Act. 
The  Chamber  is  especially  alarmed  about  the  COSHRA  proposal  that  would  create 
a  whole  new  class  of  crimes — those  that  result  in  a  "serious  bodily  injury".  The  defi- 
nition of  the  term  is  vague  ad  conceivably  could  apply  to  a  whole  range  of  relatively 
minor  injuries  such  as  those  resulting  in  small  scars  on  extremities  and  strained 
muscles  causing  only  discomfort.  Without  doubt,  the  definition  will  be  challenged  as 
being  void  for  vagueness  or  for  being  overbroad.  Further,  the  definition  will  encour- 
age use  of  the  criminal  provisions  as  a  weapon  to  harass  and  manipulate  employers 
and  individual  managers. 

Criminal  vs.  a  civil  process.  The  OSH  Act  should  remain  primarily  a  civil  statute. 
Rapid  and  voluntary  abatement  of  hazards  is  far  more  likely  to  occur  in  the  civil 
context  than  in  the  criminal  one.  The  threat  of  serious  criminal  prosecutions  will 
require  a  tremendous  increase  in  government  resources  for  prosecution.  As  the  fear 
of  criminal  prosecutions  increases,  employers  will  demand  the  protections  guaran- 
teed by  the  Constitution.  They  wiU  demand  search  warrants  before  inspections  can 
take  place,  requiring  OSHA  to  demonstrate  probable  cause  before  obtaining  such 
warrants.  Employers  also  will  demand  presence  of  counsel,  and,  in  appropriate 
cases,  Miranda  warnings.  None  of  these  criminal  procedural  protections  will  ad- 
vance the  cause  of  occupational  safety  and  health.  Rather,  they  will  impede  that 
cause. 

The  greatly  expanded  potential  criminal  liability  of  corporate  officials  will  cause 
most  companies  to  ensure  that  legal  counsel  is  present  during  any  inspection  by 
OSHA  personnel.  Thee  presence  oi  counsel  would  be  essential  if  the  inspection  in- 
volved an  alleged  "serious  bodily  injury"  or  fatality.  Without  doubt,  the  potential  of 
COSHRA's  personal  criminal  liability  faced  by  corporate  safety  and  health  officials, 
as  well  as  ml  other  members  or  representatives  oi  management,  will  discourage  in- 
dividuals from  accepting  jobs  with  workplace  safety  and  health  responsibilities. 

Does  not  address  enforcement  issues.  The  COSHRA  Section  512  proposal  would 
not  solve  or  even  address  what  has  been  the  primary  problem  with  the  current  OSH 
Act  criminal  provisions:  that  few  criminal  prosecutions  have  been  brought  under  the 
federal  statute.  A  more  effective  course  would  be  to  provide  the  resources  for  the 
federal  government  to  use  existing  statutory  provisions  to  bring  more  criminal  ac- 
tions in  appropriate  cases.  Many  states  with  OSHA  plans,  such  as  California,  have 
effective  criminal  enforcement  programs  that  could  easUy  be  duplicated  on  the  fed- 
eral level. 

Does  not  preernpt  state  and  local  criminal  statutes.  The  Chamber  also  opposes 
vigorously  COSHRA  Section  512(c),  which  provides  that  state  and  local  criminal 

Srosecutions  are  not  preempted.  There  is  a  significant  problem  in  states  without 
•SHA  plans  that  prosecute  employers  under  their  general  criminal  laws.  We  realize 
that  some  cases  have  presented  horrendous  fact  patterns  begging  for  criminal  pros- 
ecution. However,  other  cases,  such  as  that  involving  Chicago  Magnet  Wire  Corpora- 
tion, demonstrate  the  difficulty  caused  by  these  prosecutions.  People  v.  Chic£igo 
Magnet  Wire  Corp.,  126  111.  2d  356(1989),  rev'g  157  El.  App.  3d  797(1987),  cert,  de- 
nied, sub  nom.,  Aste  v.  Illinois,  493  U.S.  809(1989). 

In  (Jhicago  Magnet  Wire,  the  state  of  Illinois,  which  had  not  adopted  a  state  plan 
pursuant  to  OSH  Act  Section  18,  prosecuted  the  company  and  five  of  its  corporate 
officials  for  multiple  counts  of  aggravated  battery  and  reckless  conduct.  Despite  re- 
peated references  in  the  indictment  to  exposing  workers  to  federally  regulated  sub- 
stances, the  indictment  did  not  allege  that  the  defendants  violated  any  OSHA  stand- 
ard. 

In  fact,  at  no  time  before  the  trial  did  the  state  take  issue  with  the  defendants' 
claim  that  the  working  conditions  were  in  compliance  with  OSHA  standards. 

The  defendants'  claims  that  the  indictment  was  preempted  by  OSHA  were  upheld 
by  both  the  trial  court  and  the  appellate  court.  It  was,  however,  reversed  by  the  Illi- 
nois Supreme  Court,  and  the  U.S.  Supreme  Court  denied  review.  As  a  result,  the 
defendants  were  forced  to  go  to  trial — a  trial  that  ultimately  became  the  longest 
criminal  trial  in  Dlinois  history  (approximately  13  months).  The  cost  to  the  company 
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and  taxpayers  in  legal  fees  was  in  the  millions  of  dollars.  The  result?  The  jury  ac- 
quitted all  defendants. 

The  primary  difficulty  with  these  prosecutions  is  that  there  are  no  standards  by 
which  the  companies  are  judged.  When  a  company  is  charged  with  a  violation  of  the 
OSH  Act  or  a  state  plan  adopted  pursuant  to  the  Act,  the  company  is  judged  by 
the  standards  that  the  enforcing  agency  has  issued  (or  by  the  standard  of  the  gen- 
ersd  duty  clause).  It  makes  no  sense  to  create  the  entire  standards  structure,  aban- 
don it  in  the  case  of  states  that  have  refused  to  adopt  state  plans,  and  then  engage 
in  ad  hoc  prosecutions  of  employers  under  the  state's  general  criminal  laws.  Accora- 
ingly,  the  Chamber  strongly  supports  the  preemption  of  state  and  local  criminal 
prosecutions  of  employers  for  safety  and  health  violations,  unless  they  are  brought 
pursuant  to  a  duly  adopted  state  plan. 

in.  OTHER  OSHA  REFORM  PROPOSALS 

OSH  Act  reform  is  not  a  new  idea.  Several  reform  measures  were  introduced  in 
the  102nd  Congress.  They  included  detailed  proposals  such  as  the  Comprehensive 
Occupational  Safety  ad  Health  Reform  Act  (S.  1622  and  H.R.  3160),  alternatives 
such  as  the  Goodling-Henry  substitute  for  H.R.  3160,  and  various  bills  focused  on 
occupational  safety  and  health  in  the  construction  industry.  In  the  103rd  Congress, 
COSHRA  proposals  again  are  under  consideration  in  both  chambers  amd  an  alter- 
native, H.R.  2937,  has  been  introduced  by  several  members  of  the  House  Committee 
on  Education  and  Labor.  The  Chamber  also  has  developed  a  comprehensive  proposal 
for  OSH  Act  reform. 

A.  Occupational  Safety  ad  Health  Reform  Act  (H.R.  2937) 

The  criminal  penalty  section  of  the  Occupational  Safety  and  Health  Reform  Act 
would  amend  existing  law  by  providing  criminal  sanctions  upon  the  conviction  of  a 
employer  who  knowingly  violated  the  Act,  standard  or  rue  under  the  Act  when  the 
violation  resulted  in  the  death  of  an  employee.  In  addition,  an  employer  would  have 
had  to  have  known  that  the  violation  would  place  an  employee  in  imminent  danger 
of  death  and  the  enrployer's  conduct  showed  an  "extreme  mdifference  or  reckless  dis- 
regard of  human  lile."  This  proposal  increases  the  maximum  prison  terms  to  three 
years  for  a  first  conviction  and  six  years  for  subsequent  convictions.  The  proposed 
fine  amounts  for  a  first  offense  are  unchanged  from  current  law.  This  codifies  the 
criminal  fines  resulting  from  implementation  of  the  Sentencing  Reform  Act  of  1984. 
It  does  not  include  provisions  expressly  increasing  personal  liability  of  company  rep- 
resentatives or  agents,  as  is  provided  in  COSHRA.  This  proposal  warrants  careful 
consideration  by  OSH  Act  reformers  because  it  increases  reasonably  potential  prison 
terms,  thus  making  a  violation  a  more  serious  crime. 

B.  Chamber  Proposal 

With  the  guidance  and  assistance  of  members  of  its  Labor  Relations  Committee, 
as  well  as  several  noted  OSHA  experts,  the  U.S.  Chamber  has  developed  an  outline 
of  a  draft  OSHA  reform  proposal.  The  Chamber  approach  includes  employer  incen- 
tives to  establish  and  maintain  workplaces  that  consistently  provide  safe  and 
healthful  working  conditions,  simplification  of  the  civil  penalty  structure,  graduated 
civil  penalties  based  on  employer  size,  employee  accountability,  and  express  provi- 
sions on  workplace  substance  abuse. 

The  criminal  penalty  provisions  of  the  Chamber's  proposal  define  the  term  "will- 
ful," increase  maximum  prison  sentences  for  violations  that  cause  death  or  extended 
continuous  hospitalization,  and  permit  conviction  of  an  employee  for  a  wUlful  viola- 
tion causing  death  or  serious  injury  to  another  employee. 

The  criminal  penalty  provisions  of  the  Chamber's  proposal,  as  well  as  those  of 
H.R.  2937,  are  far  more  reasonable  than  those  contained  in  COSHRA.  Gone  is  the 
crippling  personal  criminal  liability  created  by  COSHRA.  Similarly,  neither  alter- 
native creates  a  whole  new  ill-defined  group  of  crimes.  So  overbroad  is  the  definition 
of  conduct  which  could  be  found  to  cause  "serious  bodily  injury"  that  the  criminal 
penalty  section  of  COSHRA  would  be  subject  to  attack  on  Constitutional  grounds. 

There  is  no  serious  argument  that  exceptionally  egregious  employer  conduct,  in 
wanton  disregard  of  specific  OSHA  standards,  should  be  deterred  with  credible 
criminal  sanctions,  if  necessary.  The  credibility  of  sanctions  depends,  in  large  part, 
on  the  government's  willingness  and  ability  to  prosecute  where  appropriate. 

Wholesale  criminalization  of  employer  violations  of  the  OSH  Act  or  its  regulations 
will  do  little  to  motivate  employer  improvements  in  workplace  safety  and  health.  In- 
stead, such  changes  to  the  Act  wUl  actually  divert  business  attention  and  resources 
from  its  laudable  objectives. 

If  criminal  liability  readily  accompanies  routine  business  ad  personnel  decisions 
(as  called  for  in  COSHRA),  supervisors  and  managers  are  likely  to  avoid  even  seem- 
ingly inconsequential  actions  to  accomplish  the  objectives  of  their  organizations. 
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Productivity,  economic  growth,  and  efficiency  will  plummet,  at  the  eventual  cost  of 
competitiveness  and  jobs. 

IV.  CONCLUSION 

Any  discussion  of  OSH  Act  reform  or  of  criminal  penalties  for  noncompliance  with 
OSHA  standards  or  the  statute  must  include  reco«iition  of  two  startling  facts  that 
impact  directly  on  workplace  health  and  safety.  Recent  government  studies  show 
that  the  leading  cause  of  workplace  fatalities  (and  serious  injuries)  is  vehicle  acci- 
dents. The  same  studies  confirm  that  the  second  leading  cause  of  workplace  fatali- 
ties is  homicide  (for  women,  homicide  is  the  leading  cause  of  workplace  deaths).  To- 
gether, traffic  accidents  and  murders  account  for  over  33  percent  of  workplace  fatali- 
ties. Similarly,  injuries  not  resulting  in  death  from  these  two  causes  account  for  a 
laree  percentage  of  workplace  dangers. 

"fiiese  major  employee  safety  and  health  problems  should  not — indeed  cannot — 
adequately  be  addressed  through  OSHA  reform.  Collateral  government  action  in  the 
areas  of  crime  control  and  transportation  safety  would  be  more  appropriate  and  ef- 
fective. As  long  as  workers  and  employers  have  to  deal  with  these  startling  work- 
place dangers,  simply  adding  employer  mandates,  increasing  criminal  penalties,  and 
making  other  substantial  amendments  to  the  OSH  Act  will  not  effectuate  the  stated 
purpose  of  the  law — safe  and  healthful  working  conditions  for  every  American. 

Prepared  Statement  of  Charles  J.  DiBona,  President,  American  Pctroleum 

Inotitute 

Dear  Mr.  Chairman,  the  American  Petroleum  Institute  (API)  is  pleased  to  submit 
the  following  statement  with  respect  to  OSHA  reform  and  criminal  penalties,  a  topic 
discussed  at  your  October  5  subcommittee  hearing  on  S.  575. 

API  is  a  national  trade  association  representing  approximately  300  companies  en- 
gaged in  all  aspects  of  the  petroleum  industry.  Our  members  own  and/or  operate 
fliousands  of  workplaces  subject  to  OSHA  regulation,  thus  we  are  interested  in  any 
and  all  aspects  of  OSHA  reform. 

API  and  its  member  companies  are  seriously  concerned  with  the  recent  discus- 
sions and  legislative  proposals  on  OSHA  reform.  API  believes  that  legislative  reform 
may  be  action  that  is  too  drastic,  and  that  any  fixing  or  streamlining  of  OSHA  can 
be  accomplished  administratively.  Further,  the  legislative  proposal  broadening 
criminal  penalties  in  the  OSH  Act  is  particularly  troubling.  Under  existing  law  an 
error  in  safety  can  result  in  fines  and  lawsuits.  Therefore,  we  believe  this  expansion 
of  criminal  penalties  will  add  nothing  toward  ensuring  a  "safe  workplace  environ- 
ment"—something  API  supports,  and  would  only  detract  from  productivity,  and  har- 
bor mistrust  and  friction  between  employees  and  the  employers. 

S.  575,  as  you  are  aware,  would  not  only  increase  fmes  (from  $10,000  to 
$250,000-$500,000)  and  lengthen  jail  terms,  but  would  also  broaden  responsibility 
to  "every  officer,  management  official,  or  supervisor  having  direction,  management, 
control,  or  custody  of  any  place  of  employment.  The  bill  would  also  add  a  new  crimi- 
nal penalty  classification  for  instances  of  "serious  bodily  injury"  to  an  employee. 
Such  a  classification  would  only  create  a  contentious  and  perhaps  litigious  atmos- 
phere at  the  worksite  because  of  its  vague  meaning.  The  foregoing  proposed  amend- 
ments to  the  OSH  Act  would  not  improve  safety,  and  are  Questionable  even  as  reve- 
nue raisers  for  the  government.  Further,  Congress  enacted  a  seven-fold  increase  for 
OSHA  civil  penalties  in  1990.  ,  ,      ,  >         j 

API's  recent  mission  statement  includes  enhancing  the  environmental,  health,  and 
safety  performance  of  the  petroleum  industry  as  part  of  our  public  policy  develop- 
ment, advocacy,  research  and  technical  services  enhancing  the  petroleum  industry. 
APfs  member  companies  are  committed  to  maintaining  a  safe  working  environment, 
and  are  convinced  that  a  safe  place  to  work  is  best  lor  both  the  company  and  the 
employee.  Rather  than  increase  penalties  and  create  new  penalties  that  will  require 
every  person  in  the  workplace  to  have  his  or  her  own  lawyer,  OSHA  should  be  en- 
couraging cooperative  efforts  between  OSHA  and  industry.  We  believe  OSHA  should 
be  rewarding  those  who  promote  safety  and  who  can  demonstrate  a  safe  workplace 
record.  To  use  a  hackneyed  but  appropriate  phrase,  OSHA  should  lead  with  a  carrot 
and  not  with  a  stick. 

API  advocates  safety,  as  demonstrated  by  Improving  Owner  and  Contractor  Per- 
formance (RP  2220),  a  recommended  practice  developed  by  API  and  the  Chemical 
Manufacturers  Association  (CMA),  and  endorsed  by  the  Associated  Builders  aiid 
Contractors,  Inc.  This  document,  which  is  performance  oriented  and  consistent  with 
OSHA's  rule  on  Process  Safety  Management,  is  an  example  of  industry  acting  re- 
sponsibly to  promote  and  enhance  safe  work  practices. 
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Again,  while  API  does  advocate  safe  work  practices  and  a  safe  workplace,  we  do 
not  believe  that  a  legislative  initiative  increasing  and  creating  criminal  penalties 
would  yield  such  an  effect.  In  fact,  we  believe  that  such  action  would  be  counter- 
productive and  siphon  off  those  resources  needed  for  maintaining  a  safe  work  place. 

Prepared  Statement  of  the  American  Waterways  Operators 

Mr.  Chairman  and  members  of  the  Subcommittee  on  Labor  of  the  Senate  Labor 
and  Human  Resources  Committee,  this  statement  is  submitted  on  behalf  of  the 
members  of  the  American  Waterways  Operators  (AWO)  and  the  American  Water- 
ways Shipyard  Conference  (AWSC).  AWO  and  AWSC  strongly  oppose  S.  575,  the 
Comprehensive  Occupational  Safety  and  Health  Reform  Act  of  1993. 

AWO  is  the  national  trade  association  representing  the  inland  and  coastal  tug  and 
barge  industry.  AWO  represents  over  two  nundred  fifty  carrier  and  related  service 
companies.  AWSC,  a  conference  of  AWO,  represents  second-tier  shipyards.  Second- 
tier  shipyards  are  located  across  the  country  and  employ  over  35,000  workers. 

There  are  two  issues  of  particular  imoortance  to  AWO  and  AWSC  members.  First, 
Title  in  of  S.  575  extends  coverage  or  the  Occupational  Safety  and  Health  Act  to 
all  private  employers,  except  those  covered  by  the  Federal  Mine  Safety  and  Health 
Act,  regardless  of  whether  those  employees  are  already  covered  by  safety  and  health 
regulations  issued  by  other  federal  agencies.  OSHA  would  be  authorized  to  evaluate 
the  level  of  protection  afforded  to  workers  by  other  agencies  and  could  "cede  jurisdic- 
tion" only  if  the  agency's  regulations  and  enforcement  are  "at  least  as  efiective"  as 
OSHA  protection.  AWO  and  AWSC  oppose  this  provision  because  OSHA  clearly  does 
not  have  the  knowledge  of  the  maritime  industry  necessary  to  effectively  assess 
work  place  hazards.  OSHA  personnel  do  not  have  working  knowledge  of  vessel  de- 
sign, construction  or  operations,  or  the  effects  of  factors  such  as  weather  conditions 
on  worker  safety.  The  U.S.  Coast  Guard  currently  inspects  vessels  operated  by  our 
members  and  has  in  place  a  set  of  work  place  safety  rules  that  protect  worker  safe- 
ty. The  result  of  OSHA  preemption  of  agency  safety  rules  would  cause  confusion, 
overlap  and  inconsistency  in  regulation,  but  most  of  all  would  constitute  a  com- 
pletely uninformed  intrusion  into  an  area  properly  established  in  the  law  for  over- 
sight and  regulation  by  the  U.S.  Coast  Guard. 

While  AWO  and  AWSC  speak  for  the  tug  and  barge  industiy  and  second-tier  ship- 
yards, we  urge  the  Committee  to  closely  examine  how  the  potential  preemption  of 
federal  agency  safety  regulations  by  OSHA  would  impact  other  industries. 

Second,  Title  V  establishes  a  new  federal  offense  for  "willful"  violations  of  OSHA 
regulations  that  result  in  "serious  bodily  injur/';  existing  law  provides  for  criminal 
penalties  only  where  violations  cause  death.  By  injecting  a  broadly  defined— subjec- 
tive—criterion  for  establishing  criminal  culpability  (e.g.  "serious  bodily  harm,  ")  this 
proposal  will  clearly  spawn  costly  and  time  consuming  litigation  as  to  whether  the 
facts  in  each  and  every  case  indeed  establishes  a  willful  violation  which  caused  bod- 
ily injury  which  involves  a  "substantial  risk  of  death,  protracted  unconsciousness, 
protracted  and  obvious  physical  disfigurement,  or  protracted  loss  of  impairment  of 
the  function  of  a  bodily  part,  organ,  or  mental  faculty."  Thus,  cases  which  previously 
had  been  expeditiously  resolved  as  civil  matters  (with  resulting  timely  hazard  abate- 
ment) woulcl  instead  be  thrown  into  the  backlog  abyss  of  our  federal  criminal  courts 
system. 

We  strongly  support  requirements  for  employers  to  maintain  a  safe  workplace,  for 
moral  reasons  and  for  business  reasons.  That  does  not  translate,  however,  to  sup- 
porting proposals  which  place  OSHA  in  the  preeminent  role  of  safety  regulator  over 
an  industry  in  knows  nothing  about,  and  which  improperly  elevates  OSHA  civil  vio- 
lations to  criminal  status  without  any  showing  that  such  a  sweeping  change  in  the 
law  would  result  in  increased  compliance. 

We  request  that  you  carefully  consider  the  adverse  affects  these  provisions  will 
have  on  the  business  community,  and  eliminate  them  from  the  legislation. 

Thank  you  for  this  opportunity  to  express  our  views  on  this  important  legislative 
proposal. 

Prepared  Statement  of  the  American  Gas  Association 

The  American  Gas  Association  (A.G.A.)  is  a  national  trade  association  comprising 
approximately  250  natural  gas  distribution  and  transmission  companies  located 
throughout  the  United  States.  Virtually  all  of  our  member  companies  are  in  some 
way  regulated  by  the  Department  of  Labor  (DOL)  Occupational  Safety  and  Health 
Administration  (OSHA)  covering  a  total  of  approximately  204,400  employees  whose 
safety  is  at  issue. 
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The  safety  record  of  the  natural  gas  industry  is  quite  impressive  and  distin- 
guishes us  from  many  other  industries.  Since  the  industry  is  already  closely  regu- 
lated by  the  Department  of  Transportation's  Ofiice  of  Pipeline  Safety  (DOT),  gas  in- 
dustry employees  enjoy  a  high  level  of  security  regarding  their  health  and  safety. 
Therefore,  our  greatest  concern  with  the  Occupational  Safetv  and  Health  Act  (OSH 
Act)  is  how  section  4(b)  (1),  is  currently  being  implemented  by  OSHA  and  proposed 
legislative  changes  to  that  section. 

Section  4(bxi)  of  the  Osh  Act 

Presently,  section  4(b)  (1)  of  the  OSH  Act  precludes  OSHA  from  applying  its 
standards  to  working  conditions  that  are  regulated  by  other  federal  agencies.  The 
other  federal  agencies'  regulations  need  not  be  as  stringent  nor  identical  to  OSHA's 
standard.  In  addition,  OSHA  may  not  evaluate  the  other  agency's  enforcement  of 
its  regulation.  Three  times  in  the  past  four  years  A.GA.  has  successfully  argued  to 
exempt  the  gas  industry  from  onerous  and  impractical  OSHA  regulations  by  chal- 
lenging OSRA  in  court  on  the  grounds  that  the  DOT  has  jurisdiction  over  safety 
standards  for  the  natural  gas  pipeline  industry.  In  these  cases,  OSHA  refused  to 
relinquish  jurisdiction  even  in  cases  where  OSHA's  rules  clearly  duplicate  DOT 
rules  and  delay  or  oreclude  necessary  public  safety  activities. 

Under  current  OSHA  administrative  practices,  the  application  of  both  another 
agency's  standards  and  OSHA's  standards  causes  compliance  difficulties  because  of 
the  overlapping  and  conflicting  nature  of  the  standards.  Moreover,  OSHA's  practices 
lead  to  duplicative,  and  therefore  inefficient  regulation  of  worker  and  public  safety 
and  health. 

DOT  REGULATIONS 

Clearly,  the  Department  of  Transportation,  which  was  authorized  by  the  Natural 
Gas  Pipeline  Safety  Act  of  1968,  as  amended,  with  the  responsibility  to  establish 
and  enforce  safety  standards  both  for  interstate  and  intrastate  gas  systems,  is  in 
a  better  position  than  OSHA  to  promulgate  regulations  to  protect  the  health  and 
safety  of  natural  gas  industry  workers.  Indeed,  DOT  has  promulgated,  and  is  enforc- 
ing, numerous  regulations  that  cover  facilities  regulated  by  DOT  and  used  in  the 
distribution,  transmission,  handling  and  storage  of  natural  gas  and  liquefied  natural 

DOT'S  regulation  involves  more  than  2300  operators  of  a  gas  pipeline  network 
that  extends  more  than  one  and  one-half  million  miles.  Therefore,  DOT  is  much 
more  familiar  with  the  unique  characteristics  of  the  gas  industry  and  the  need  to 
emphasize  both  woriter  safety  and  public  safety  concerns. 

An  example  of  a  classic  preemption  case  involves  OSHA's  excavation  rules  that 
include  a  provision  prohibiting  workers  from  entering  an  excavation  if  natural  gas 
is  present  at  certain  levels.  Under  DOT'S  rules,  however,  gas  utility  woricers  are 
trained  to  work  safely  in  the  presence  of  flammable  gas,  since  the  rapid  control  and 
repair  of  gas  piping  leaks  often  requires  working  with  gas  present.  OSHA's  rules 
totally  overlook  the  fact  that  it  would  be  impossible  to  repair  natural  gas  leaks  in 
buried  pipes  if  workers  were  prohibited  from  entering  excavations  where  natural 
gas  was  present. 

After  challenging  OSHA's  rule  in  court,  OSHA  agreed  to  exempt  the  gas  industry 
from  the  duplicative  sections  of  the  excavations  standards.  However,  OSHA  refused 
to  address  these  serious  concerns  during  the  rulemaking  process. 

A.G.A.  also  had  to  challenge  OSHA's  regulations  on  Process  Safety  Management 
and  the  Permit  Confined  Space  rule. 

OSHA's  OVERLY  BROAD  REGULATIONS 

OSHA  continues  to  promulgate  broad-brush  regulations  without  regard  to  the  im- 
plementation differences  among  the  different  sectors  of  industry,  and  the  need  for 
the  regulations  in  a  particular  industry  or  industry  segment.  For  example,  as  a  re- 
sult of  a  refinery  explosion,  OSHA  promulgated  its  rule  on  Process  Safety  Manage- 
ment of  Highly  Hazardous  Chemicals  in  order  to  prevent  similar  occurrences.  How- 
ever, the  scope  of  rule  was  overly  broad,  expanding  its  coverage  to  different  types 
of  facilities  that  do  not  have  the  same  characteristics  as  the  refinery  and  chemical 
plants.  Therefore,  the  regulations  are  not  appropriate  for  the  facilities  covered. 

In  addition,  overly  broad  regulations  pose  an  economic  burden  on  those  that  were 
not  intended  to  be  the  target  of  a  sf)ecific  regulation  and  a  burden  on  OSHA  to  en- 
force the  regulations.  This  approach  is  detrimental  to  the  safety  of  woriiers  because 
it  takes  away  OSHA  resources  that  could  otherwise  be  used  to  protect  workers  in 
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unregulated  industries.  It  also  takes  away  corporate  resources  that  could  be  better 
utilized  to  comply  with  OSHA  regulations  that  are  more  pertinent  to  that  industry. 

CONCLUSION 

With  specific  regard  to  the  natural  gas  industry,  we  respectfully  urge  Congress 
to  specifically  state  that  OSHA  does  not  have  jurisdiction  over  working  conditions 
and  operations  of  natural  gas  transmission  and  distribution  facilities  subject  to  the 
Natural  Gas  Pipeline  Safety  Act.  In  addition,  Congress  should  examine  and  reform 
the  scope  of  existing  and  future  OSHA  actions  to  prevent  overly  broad  regulations. 

Prepared  Statement  of  the  Independent  Federation  of  Flight  Attendants 

The  Independent  Federation  of  Flight  Attendants  (IFFA)  the  labor  union  rep- 
resenting the  flight  attendants  of  Trans  World  Airlines,  Inc,  thanks  Senator  Metzen- 
baum  and  the  Subcommittee  on  Labor  for  holding  this  hearing  on  OSHA  reform. 
It  is  the  position  of  IFFA  that  the  nation's  airline  flight  attendants  should  have  ben- 
efit of  Occupational  Safety  &  Health  Administration  protection  in  their  work  place 
which  currently  is  denied  them  due  to  interpretations  of  Section  4(bXl)  of  the 
OSHAct.  And  we  seek  through  this,  S.  575  OSHA  Reform  Legislation  to  afford  flight 
attendants  equal  protection  under  the  law  so  as  to  provide  the  same  level  of  job 
safety  and  health  protection  provided  to  most  Americans. 

regulatory  requirements  of  OSHA  AND  FAA 

The  Occupational  Safety  and  Health  Act  of  1970  (29  U.S.C.  5651  et  seo^)  was  de- 
signed to  "ensure  so  far  as  possible  every  working  man  and  woman  in  the  Nation 
safe  and  healthful  working  conditions",  OSHA's  enabling  legislation  established  only 
one  statutory  aim  for  this  agency,  i.e.  to  protect  the  safety  and  health  of  American 
workers.  OSHA's  job  is  solely  to  improve  occupational  safety  and  health  conditions. 

The  FAA,  on  the  other  hand,  has  a  dual  mandate:  to  promote  safety  of  flight  and 
to  promote  air  commerce.  The  Federal  Aviation  Act  of  1958  (49  U.S.C.  51301  et 
seq.),  is  composed  of  fourteen  subchapters.  It  regulates  air  carriers  with  resect  to 
safety  of  the  flying  public,  national  defense,  accident  investigation,  air  traffic  re- 
quirements, insurance,  etc.  Nowhere  in  the  entire  Federal  Aviation  Act  is  there  any 
specific  mention  of  the  occupational  safety  or  health  of  aviation  employees.  Indeed, 
working  conditions  of  employees  are  only  mentioned  as  a  function  of  ensuring  the 
safety  of  the  flying  public.  Additionally,  there  is  no  statement  of  policy  whatsoever 
in  the  Federal  Aviation  Act  which  relates  to  employee  occupational  health  and  safe- 
ty such  as  exists  in  the  OSHAct.  There  are  no  references  to  the  duties  of  employers 
or  the  rights  of^  employees  with  respect  to  employee  safety  and  health;  there  are  no 
specific  occupational  health  and  safety  standards  to  be  followed  by  employers,  nor 
provisions  for  inspections,  investigations,  or  enforcement  of  such  standards. 

Instead,  Section  601  of  the  Federal  Aviation  Act  (49  U.S.C.  51421(a)  and  (b)  au- 
thorizes and  requires  the  Administrator  of  the  FAA  "to  promote  safety  of  flight  of 
civil  aircraft  in  air  commerce"  bv  establishing  standards,  rules,  and  regulations  as 
enumerated  in  subsections  (1)  through  (6)  ofthis  same  section.  A  straightforward 
reading  of  this  language  clearly  denotes  that  the  word  "safety"  is  modified  and  lim- 
ited by  the  phrase  "of  flight".  The  subject  matter  and  the  words  contained  in  this 
section  of  the  Federal  Aviation  Act  make  it  clear  that  this  Act  is  aimed  not  at  em- 
ployee safety,  but  at  aircraft  safety.  In  fact,  the  only  part  of  51421  which  even  men- 
tions employees  applies  to  maximum  hours  of  work,  again  in  the  context  of  "safety 
of  flight".  ^     „     ,      . 

Thus,  with  respect  to  "safety",  the  Federal  Aviation  Act  specifically  hmits  the 
FAA's  jurisdiction  to  the  "safety  of  flight  of  civil  aircraft".  The  California  Supreme 
Court  reached  this  very  conclusion  in  its  decision  in  a  case  involving  United  Airlines 
and  the  California  Division  of  occupational  Safety  and  Health.  (United  Airlines  v. 
Occupational  Safety  and  Health  Appeals  Board  &  Division  of  Occupational  Safety 
and  Health,  S.F.  24396,  Superior  Court,  747454,  Ca.  Supreme  Court,  Filed  11/29/ 
82).  The  court  further  found  that  this  interpretation  of  the  FAA's  mandate  "com- 
ports with  the  purpose  of  the  act  as  stated  by  the  federal  courts;  to  assure  the  safety 
of  passengers,  crew  members  and  those  on  the  ground  who  might  be  endangered  by 
accidents  from  unsafe  flying  conditions.  (Raucn  v.  United  Instruments.  Inc.  (548 
F.2d  452  (3d  Cir.  1976).)" 

Nowhere  in  the  Federal  Aviation  Act  is  there  any  reference  to  occupational  safety, 
except  by  implication  as  a  necessary  concomitant  of  passenger  safety  in  flight.  No- 
where is  there  a  reference  to  occupational  health,  nor  does  the  legislative  history 
of  this  act  indicate  that  Congress  intended  to  confer  on  the  FAA  any  jurisdiction 
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in  this  area.  The  purpose  of  the  Federal  Aviation  Act  was  clearly  stated  by  Senator 
Monroney  upon  its  original  introduction  in  the  Senate  bill: 

The  principal  purpose  of  this  legislation  is  to  establish  a  new  Federal  agency  with 
powers  adequate  to  enable  it  to  provide  for  the  safe  and  efficient  use  oi  navigable 
airspace  by  both  civil  and  military  operations."  (1958,  U.S.  Code  Cong,  and  Ad. 
News,  3741.) 

We  must  conclude  then  that  the  Federal  Aviation  Act  does  not  give  the  FAA  the 
statutory  authority  to  regulate  in  the  area  of  occupational  health  and  safety. 

JURISDICTIONAL  DISPUTE  DEVELOPS  BETWEEN  FAA  &  OSHA 

The  iurisdictional  debate  stems  from  Section  4(b)  (1)  of  the  OSHAct,  which  states: 

"Nothing  in  this  Act  shall  apply  to  working  conditions  of  employees  with  respect 
to  which  other  Federal  agencies,  exercise  statutory  authority  to  prescribe  or  eniorce 
standards  or  regulations  affecting  occupational  safety  or  health.    (Emphasis  added) 

Air  carriers  claim  that  aviation  employees  are  exempt  from  OSHA  iurisdiction  be- 
cause the  aviation  industry  is  regulated  by  the  Federal  Aviation  Administration. 
The  FAA  has  agreed  with  this  interpretation  of  Section  4(bXl). 

The  fact  that  the  nations  70,000  flight  attendants  are  left  without  adequate  cov- 
erage from  any  federal  agency  is  not  a  new  complaint.  For  twenty  years  the  flight 
attendant  unions  have  been  attempting  to  resolve  this  problem  to  no  avail. 

As  early  as  1974,  the  Department  of  Labor  issued  a  memorandum  concerning  the 
interpretation  of  Section  4CbXl)  of  the  Occupational  Safety  and  Health  Act,  which 
stated  in  part  that  "no  workers  would  remain  without  adequate  occupational  safety 
and  health  protection.  An  agency  must  exercise  its  statutory  authority  by  promul- 
gating an  enforceable  standard  or  regulations  which  may  serve  as  the  legal  basis 
for  permitting  it  to  eliminate  or  reduce  a  particular  hazardous  working  condition." 

In  response,  the  Federal  Aviation  Administration  published  guidance  information 
in  1975,  in  the  Federal  Register  (40  F.R.  29114)  concerning  "Occupational  Safety  or 
Health  Standards  for  Aircraft  Crewmembers".  This  information  stated,  in  part,  that 
pursuant  to  its  complete  and  exclusive  responsibility  for  the  regulation  of  the  safety 
of  civil  aircraft  operation  under  the  Federal  Aviation  Act  of  1958,  the  FAA  pre- 
scribes and  enforces  standards  and  regulations  affecting  occupational  safety  or 
health  with  respect  to  U.S.  registered  civil  aircraft  in  operation. 

What  has  developed  thereafter  is  a  twenty  year  jurisdictional  dispute  between  the 
FAA  and  OSHA,  the  result  of  which  has  left  flight  attendants  with  no  agency  exer- 
cising its  obligation  to  protect  the  health  of  this  segment  of  U.S.  workers. 

Flight  attendant  unions  brought  this  fact  to  tne  attention  of  Congress  during 
hearings  in  1976,  1979,  and  1980. 

During  that  time  several  attempts  were  made  to  resolve  the  jurisdictional  dispute. 
In  a  letter  dated  February  9,  1978,  CA.  McKay,  Chief  Air  Carrier  Division  Flight 
standards  Service  insists  that: 

"Matters  of  safety  involving  flight  attendants  in  the  performance  of  their  job  func- 
tions are  within  the  purview  of  tne  Federal  Aviation  Administration  (FAA),  as  they 
were  prior  to  the  enactment  of  the  Occupational  Safety  and  Health  Act  (OSHA).  The 
FAA  IS  concerned  with  the  total  aviation  safety  environment  and  has  not  estab- 
lished separate  regulations  similar  to  the  OSHA  standards  for  one  group  of  employ- 
ees within  the  environment.  The  standards  used  in  the  evaluation  of  the  safety  fac- 
tors involving  flirfit  attendants  in  the  performance  of  their  job  functions  are  pre- 
scribed by  the  Federal  Aviation  Regulations  (FAR)  and  various  FAA  directives." 

Mr.  McKay  reiterates  this  position  in  a  letter  of  April  25,  1978  and  acknowledges 
further  that  "The  FAA  has  not  established  any  specific  methods  for  reporting  flight 
attendants'  health  impairments".  But  in  spite  of  the  fact  that  FAA  has  insisted  that 
fli^t  attendant  health  matters  "are  within  (their)  purview",  it  still  fails  and  contin- 
ues to  fail  to  exercise  that  authority. 

By  July  of  1979,  in  large  part  due  to  the  FAA's  lack  of  further  attention  to  flight 
attendant  concerns  and  its  failure  to  reach  any  kind  of  working  agreement  with 
OSHA  or  NIOSH,  Gabriel  J.  Gillotti,  OSHA  Regional  Administrator  wrote  the  fol- 
lowing memorandum  for  Grover  Wrenn,  OSHA  Director: 

There  is  an  apparent  need  for  specific  safety  and  health  standards  related  to 
fli^t  attendants  and  it  is  my  opinion  that  OSHA  has  a  responsibility  to  provide 
this  protection. 

The  FAA  Regulations  do  take  into  account  the  airworthiness  of  the  aircraft  and 
certain  conditions  within  the  aircraft  (aisle  width,  ventilation,  etc.),  but  the  "work- 
ing^ environment  of  the  flight  attendants  is  not  addressed,  nor  are  the  associated 
stresses,  both  physical  and  mental." 

For  the  next  several  months  it  appeared  as  though  progress  might  be  on  the  hori- 
zon. Two  letters  from  OSHA  Assistant  Secretary  Eula  Bingham  pointedly  outlined 
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the  problem  and  attempted  to  finally  bring  action  fiwm  the  FAA.  In  the  Januanr 
11  1980  letter,  Bingham  accused  the  FAA  of  failing  to  develop  enforceable  stand- 
ards and  she  suggested  that  NIOSH  research  the  effects  of  flying  on  employee 

health: 

"OSHA  agrees  that  airline  flight  attendants  are  entitled  to  the  same  protection 
as  other  employees  and  we  are  very  concerned  that  all  workers  receive  adequate 
safety  and  health  protection.  ^„tta    r  e      ■        -^ 

The  Occupational  Safety  and  Health  Act  preempts  OSHA  from  enforcing  its 
standards  for  those  particular  working  conditions  addressed  by  another  agency  s 
regulations.  In  the  case  of  flight  attendants,  OSHA  regulations  apply  only  to  the  ex- 
tent that  FAA  has  not  developed  enforceable  standards  or  regulations  for  a  particu- 
lar hazard.  While  OSHA  does  not  have  comprehensive  regulations  exclusively  appli- 
cable to  the  hazards  faced  by  flight  attendants,  OSHA's  general  industry  standards 
do  apply  to  flight  personnel  in  those  cases  where  FAA  has  not  taken  action  to  pro- 
tect employees  from  specific  hazardous  working  conditions. 

As  you  have  noted  in  your  correspondence  to  OSHA,  the  lack  of  knowledge  con- 
cerning hazards  associated  with  flying  has  hampered  efibrts  by  the  Federal  Govenn- 
ment  to  determine  whether  any  new  standards  are  needed.  In  a  recent  letter  to  the 
National  Institute  for  Occupational  Safety  and  Health  (NIOSH),  OSHA  forwarded 
materials  on  flight  attendants'  problems  and  requested  that  NIOSH  research  the  ef- 
fects of  flying  on  employee  heafth.This  research  would  provide  OSHA  with  informa- 
tion for  possible  rulemaking  on  specific  hazards  and  provide  FAA  with  assistance 
needed  to  develop  safety  and  health  regulations  specifically  for  flight  attendants. 

In  the  meantime,  flight  attendants  continued  to  try  to  get  the  FAA  to  adckess 
health  and  safety  concerns.  In  response  to  two  of  those  requests  Claremont  L.  Rob- 
inson, then  an  FAA  Principal  Operations  Inspector  responded  that  the  FAA  wa^s 
"unaware  of  our  having  any  responsibility  in  the  area  ol  fli^t  attendant  health.  , 
and  the  "health  of  flight  attendants  does  not  come  under  the  purview  of  the  Federal 
Aviation  Administration".  Not  only  did  his  superior,  Layton  E.  Robison,  then  Chief, 
Operations  Unit  FAA,  agree  in  a  July  28,  1980  letter  that  "on  the  job  injuries  sus- 
tained by  flight  attendants,  do  not  fall  within  our  purview".  He  then  went  on  to  sug- 
gest that,  "If  you  feel  the  flight  attendants'  working  environment  is  unsafe,  vou 
should  report  it  to  the  Occupational  Safety  and  Health  Administration  (OSHA)  or 
resolve  the  problem  through  Union  procedures." 

A  second  letter  from  Assistant  Secretary  Bingham  was  directed  to  Langhome  M. 
Bond,  then  the  Administrator  of  the  FAA.  She  expressed  her  concern  that  flight  at- 
tendants be  afforded  the  same  safety  and  health  protection  as  those  employees  cov- 
ered exclusively  under  the  OSHAct,  and  proposed  that  NIOSH  research  of  the  ef-. 
fects  of  flying  on  employee  health  would  provide  OSHA  with  information  for  possible 
rulemaking  on  specific  hazards  and  provide  FAA  with  assistance  needed  to  develop 
safety  and  health  regulations  specifically  for  flight  attendants.  But,  by  far,  her  end- 
ing is  the  most  telling:  , 

"Because  of  the  potentially  serious  nature  of  the  flight  attendants  problems,  we 
believe  that  both  our  agencies  could  be  seen  as  having  failed  in  our  responsibilities 
if  the  safety  and  health  concerns  of  flight  attendants  do  not  receive  thorough  and 

prompt  attention."  ,  ,.    ,    i         i  j    ii'i-  u* 

Sadly,  this  letter  was  written  thirteen  years  ago,  and  little  has  changed,  flight 
attendant  industrial  injuries,  environmental  exposure  and  other  health  concerns  go 
largely  unaddressed  by  the  FAA.  . 

But  it  is  not  just  flight  attendant  unions  that  believe  the  jurisdictional  issue  must 
be  resolved.  A  1986  study  conducted  by  the  National  Academy  of  Sciences  entitled 
"The  Airliner  Cabin  Environment",  which  was  the  result  of  Congressional  legislation 
which  provided  $500,000  to  study  the  quantity  of  fresh  air  per  occupant  and  overall 
quality  onboard,  quantity  and  quality  of  humidification,  on  board  environmental 
conditions  and  contamination  limits,  effects  of  low  air  pressure,  and  radiation  expo- 
sure, concluded  that:  i    «-      i 

"Under  current  statutes  and  administrative  orders,  no  federal  office  has  direct  re- 
sponsibility for  health  effects  associated  with  air  travel.  This  lack  of  correspondence 
between  the  issues  as  conceived  by  the  Committee  and  the  responsibilities  of  federal 
agencies  contributed  to  the  difficulty  of  the  Committee's  work.  The  Committee  be- 
lieves that  the  health  effects  associated  with  air  travel  should  be  within  the  purview 
of  a  federal  agency." 

EXAMPLES  OF  HEALTH  AND  SAFETY  INSUFFICIENTLY  ADDRESSED  BY  FAA 

In  1990  the  flidit  attendant  unions  formally  petitioned  the  FAA  to  either  fulfill 
its  claimed  regulatory  responsibility  to  provide  adequate  health  protections  and 
standards  for  flight  attendants  or  relinquish  that  responsibility  to  OSHA.  The  peti- 
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tion  was  never  dealt  with  by  the  FAA.  Flight  attendants  health  and  safety  problems 
continue  to  be  ignored 

Among  the  areas  that  suffer  from  the  lack  of  OSHA  coverage: 

Carpal  Tunnel  Syndrome 

Throughout  the  years,  NIOSH  has  maintained  an  interest  in  flight  attendant 
problems.  One  example  of  NIOSH  interest  and  the  most  blatant  FAA  obstruction 
comes  in  the  area  of  the  ergonomics  and  injuries  associated  with  the  in-aisle  serving 
carts  placed  on  aircraft. 

In  1981,  a  study  of  the  ergonomic  design  of  the  carts  was  conducted  at  the  request 
of  one  of  the  flidit  attendant  unions  by  Dr.  James  Knight  under  an  OSHA  New  Di- 
rections Grant.  Between  1981  and  1987,  numerous  cases  of  carpal  tunnel  syndrome 
and  other  repetitive  motion  imuries  developed  among  fli^t  attendants.  In  1987,  the 
union  requested  that  NIOSH  do  a  health  hazard  evaluation.  For  the  next  two  vears, 
NIOSH  research  consisted  of  obtaining  flight  data,  personnel  data,  and  flight  at- 
tendant iiyuiy  data  (OSHA  200  logs),  resulting  in  a  decision  by  NIOSH  that  an  on- 
site  visit  would  be  necessary  to  view  the  operation  of  the  carts,  conduct  interviews, 
and  inspect  workers  compensation  records.  Unfortunately,  the  site  visit  was  can- 
celed after  legal  counsel  for  the  airline  challenged  the  authority  of  NIOSH  to  con- 
duct the  evaluation,  stating  that  the  FAA  has  sole  jurisdiction  to  evaluate  health 
hazards  in  the  airline  industry  for  both  in-air  and  on-ground  activities.  In  a  June 
29,  1989  letter.  Dr.  Richard  Hanmiel  of  the  Health  Evaluations  and  Technical  As- 
sistance Branch  of  NIOSH  offered  his  regrets  that  NIOSH  was  unable  to  complete 
its  investigation  and  stated: 

"Discussions  between  NIOSH  and  FAA  concerning  this  health  hazard  evaluation 
have  been  held,  and  the  FAA  has  agreed  with  the  airline  position.  The  FAA  pres- 
ently has  not  decided  what  action  to  take  on  this  matter.  The  FAA  may  decide  to 
pursue  this  matter  on  its  own,  or  it  may  ask  NIOSH  for  technical  assistance  to  com- 
plete the  evaluation." 

The  FAA  has  taken  no  action  whatsoever  regarding  this  problem  and  has  failed 
to  act  upon  or  respond  to  a  petition  filed  requesting  that  they  establish  ergonomic 
standaros  and  investigate  injuries  caused  by  these  carts. 

Air  Quality 

Teny  Fitzgerald,  a  flight  attendant  for  17  years,  had  the  fright  of  her  life  on  July 
12,  1990.  Her  experience  demonstrated  beyond  question  that  the  FAA  is  not  tech- 
nically equipped  to  monitor  possible  aircraft  cabin  pollutants  and  air  quality  haz- 
ards nor  is  it  committed  to  rectifying  these  problems.  Ms.  Fitzgerald  was  working 
on  board  a  727  aircraft  flying  from  Columbus,  Ohio  to  New  York's  LaGuardia  air- 
port. There  were  four  flight  attendants  working  the  flight  and  a  total  of  twenty-two 
passengers  on  board.  In  ner  own  words,  Ms.  Fitzgerald  describes  the  incident: 

Not  long  after  take-off  one  of  the  flight  attendants  began  to  feel  ill  and  went  to 
the  cockpit  to  use  their  auxiliaiy  oxygen.  In  a  few  more  minutes  I  began  to  feel  nau- 
seated and  also  went  to  the  cockpit.  There  we  both  were — the  other  fli^t  attendant 
was  sitting  on  the  cockpit  floor  and  I  was  in  the  seat — with  oxygen  masks  strapped 
to  our  faces.  After  a  few  minutes,  I  thought  I  was  going  to  be  sick  to  my  stomach 
so  left  the  cockpit  and  went  to  the  first  class  lavatory.  When  came  out  of  the  lava- 
tory, my  flying  partner  was  unconscious  in  the  first  row  of  first  class.  As  I  sat  in 
the  seat  next  to  her  to  assist,  I  also  fell  unconscious.  I  woke  up  after  landing  as 
the  plane  was  taxiing  to  the  gate.  The  only  passenger  in  first  class  was  standing 
over  me  holding  an  oxygen  mask  to  my  face.  The  paramedics  came  onto  the  aircraft 
at  the  gate,  strapped  oxygen  on  me  immediately  and  took  me  to  the  hospital. 

While  Ms.  Fitzgerald  and  another  flight  attendant  were  unconscious,  a  flight  at- 
tendant who  had  Deen  working  in  the  rear  of  the  aircraft  came  forward  to  complain 
of  "not  feeling  well".  She  also  received  oxygen.  When  the  fli^t  arrived  in  New  York, 
it  was  necessary  that  paramedics  and  five  ambulances  met  the  flight.  Four  pas- 
sengers and  one  flight  attendant  became  extremely  ill  in  addition  to  the  two  flight 
attendants  who  were  unconscious.  A  soldier  was  briefed  on  aircraft  door  operation 
in  case  of  an  emergency  on  landing.  This  was  necessary  since  three  of  the  four  air- 
craft doors  would  have  no  fli^t  attendants  to  help  passengers  evacuate  the  aircraft 
if  there  were  an  emergency  landing. 

At  this  late  date,  little  is  still  known  about  the  substances  to  which  the  flight  at- 
tendants and  passengers  may  have  been  exposed.  IFFA  sought  to  learn  as  much  as 
possible  about  the  incident  by  making  Freedom  of  Information  Act  (FOLA)  requests 
of  The  FAA  and  the  Food  and  Drug  Administration.  The  FAA  responded  by  letter 
stating  that  the  investigation  was  handled  by  the  FDA,  and  IFFA  should  request 
their  report.  The  information  obtained  by  IFFA  from  the  FDA  FOLA  request  high- 
lidits  the  FAA's  inability  to  deal  with  environmental  exposure  problems. 

The  FDA  clearly  has  jurisdiction  over  the  food  ana  water  on  an  airplane.  Al- 
though it  was  apparent  to  all  those  affected  that  the  problem  had  been  one  of  air 
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quality  or  toxic  exposure,  samples  of  food  and  water  were  obtained  by  The  FDA  and 
analyzed  to  rule  out  food  poisoning  or  other  contaminates.  To  the  credit  of  the  1«UA, 
they  did  an  excellent  job  of  investigating,  and  it  is  their  report,  obtamed  through 
FOlA,  that  provides  us  with  the  following  details.  v         u-  _* 

An  FDA  mvestigator  interviewed  the  ill  passengers  and  crewmembers.  His  reoort 
showed  very  similar  symptoms  in  each  case:  dizziness,  disorientation,  descnted  as 
a  feeling  of  being  drugged"  or  "a  sleeping  anesthetic  wearing  ofT,  light  headedjness. 
Some  experienced  nausea  and  described  a  metallic  taste  in  their  mouths.  Both  flight 
attendants  who  became  unconscious  and  one  passenger  described  a  tingling  sensa- 
tion or  twitching  of  the  arms.  ,  ,,     ^  1  r  4.\. 

During  his  investigation,  the  FDA  inspector  discovered  that  an  employee  of  the 
New  Yoric  City  Emergency  Medical  Service  had  obtained  and  stored  samples  of  the 
air  along  with  samples  of  the  food  and  water  at  the  New  York  Port  Authority.  The 
inspector  stated  in  nis  report:  ,  , ,     .  .   j  .  i 

I  contacted  other  agencies  to  determine  if  they  would  be  interested  m  air  samples. 
I  contacted  OSHA  who  informed  me  they  are  not  interested  since  it  involved  the 
crew,  passengers  and  aircraft.  They  would  only  be  concerned  if  employees  were  in- 
volved where  their  jurisdiction  is  involved. 

He  then  contacted  the  FAA  which  advised  him  that  "the  FAA  does  not  have  the 

capability  for  analysis".  o  c  ^    jy       j 

The  air  carrier  was  obligated  to  inform  the  National  Transportation  Safety  Board 
(NTSB)  of  the  incident  since  one  of  the  flight  attendants  required  a  hospital  stay. 
When  IFFA  requested  information  form  the  NTSB,  they  were  told  that  the  N IbB 
had  not  received  notification  of  the  incident.  Upon  contacting  the  airline,  the  NTSB 
was  told  no  flight  attendant  was  unconscious  nor  kept  in  the  hospital,  that  no  cock- 
pit crew  or  other  flight  attendants  were  effected  or  transported  to  the  hospiUl  and 
that  they  found  nothing  that  would  have  required  notification.  None  of  these  state- 
ments were  accurate.  J     11     r  4.1. 

As  FDA  reports  and  medical  records  document,  Terry  Fitzgerald  and  all  ol  the 
other  crewmembers  including  those  from  the  cockpit  were  taken  to  hospital  emer- 
gency rooms  for  observation.  Terry  and  the  other  unconscious  flight  attendant  were 
given  oxygen  for  hours  at  the  hospital.  Terry  was  admitted  to  Elmhurst  Hospital 
Siat  evening  while  the  other  crewmembers  were  released  to  return  to  their  St.  Louis 
base.  She  was  released  six  days  later.  Carrier  management  was  in  touch  with  Terry 
throughout  her  stay  in  the  hospital.  ,     ,  ,     ,         ^  ii    i 

In  a  later  report,  the  airline  concluded  that  "the  flight  attendant  had  most  hkely 
contracted  a  common  virus."  Apparently,  the  determination  was  made  by  an  m- 
house  investigation  since  the  FDA  was  the  only  agency  investigating,  and  that  was 
not  their  conclusion.  Ms.  Fitzgerald's  diagnosis  from  the  hospital  was  "unclean 
cause".  The  airlines'  information  on  the  incident  was  grossly  inaccurate. 

One  month  after  the  incident  flight  attendant  Fitzgerald  was  still  off  from  her  flv- 
ing  status  and  continuing  to  experience  "pins  and  needles"  sticking  into  her  right 
arm.  This  greatly  concerned  her  since  she  had  a  son  less  than  one  year  old,  and 
she  was  afraid  she  might  drop  him  if  her  arm  did  not  have  suflicient  strength.  She 
consulted  a  neurologist  at  Sloan  Kettering  Hospital.  The  neurologist  requested,  but 
never  received,  Ms.  Fitzgerald's  file  from  Elmhurst.  The  doctor  suspected  an  expo- 
sure to  an  odorless  and  tasteless  gaseous  substance  that  left  residual  neurological 
problems.  More  importantly,  The  doctor  was  able  to  provide  treatment  and  reassur- 
ance for  Ms.  Fitzgerald's  fall  recovery.  ,      ,.„  ,     J  /-iOTTA   u 

The  follow-up  to  this  incident  would  have  been  much  different  had  Ufc>HA  been 
the  agency  with  jurisdiction.  First  and  foremost,  OSHA  has  the  ability  to  perform 
air  quality  testing.  Subsequently,  Ms.  Fitzgerald's  treatment  would  have  been  more 
timdy.  In  addition,  there  is  no  FAA  requirement  for  employers  to  notify  employees 
if  the  carrier  was  aware  of  an  exposure.  OSHA  mandates  such  notification. 

INJURY  AND  ILLNESSES 

The  work  place  for  flight  attendants  has  many  disadvantages.  The  working  area 
is  cramped,  and  short  comings  either  in  design  or  maintenance  expose  fli^t  attend- 
ants to  the  risk  of  injury.  The  dry  atmosphere  combined  with  other  air  quality  con- 
ditions, increases  vulnerability  to  respiratory  infections.  •  i  r.  i     • 

According  to  a  survey  done  by  the  California  Department  of  Industrial  Relations 
governing  work  injuries  and  illnesses  reported  by  flight  attendants  during  1979 
showed  that  flight  attendants  had  twenty  times  the  expected  frequency  of  res- 
piratory illnesses  compared  with  other  workers.  This  same  group  found  in  1980  that 
occupational  illnesses  occurred  much  more  frequently  among  fli^t  attendants  than 
for  tdl  other  workers;  29.5  percent  of  all  flight  attendant  cases  involved  an  occupa- 
tional illness,  compared  to  4.9  percent  for  all  workers.  By  1982,  the  Department  of 
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Industrial  Relations  found  that  70  percent  of  the  disabling  occupational  itguries  re- 
ported by  flight  attendants  comprised  fractures,  sprains  and  strains. 

Again,  the  flight  attendant  group  finds  itself  with  no  agency  evaluation  hazards, 
promulgating  safety  and  health  standards,  or  responding  to  complaints  and  inci- 
dents. 

RADIATION 

The  FAA  has  acknowledged  in  two  reports  published  by  their  Office  of  Aviation 
Medicine  that  aircrews  are  occupationally  exposed  to  ionizing  radiation,  a  well-know 
physical  hazard.  By  the  FAA's  own  estimates,  the  added  risk  of  cancer  from  this 
occupational  exposure  range  from  1  in  2,800  to  1  in  77,  depending  on  the  routes 
flown,  the  amount  of  flying  done  per  year,  and  the  total  number  of  years  of  flying. 
In  the  context  of  an  occupational  exposure,  these  are  not  insignificant  risks.  In  addi- 
tion, the  FAA  reports  highlight  a  very  real  concern  about  pregnant  flight  attendants 
and  (and  fetuses)  exceeding  recommended  exposures  over  a  nine  month  gestation 
period. 

Remember  that  OSHA  law  requires  that  employees  be  informed  of  all  known 
workplace  hazards  by  their  employer.  Ionizing  radiation  is  known  hazard,  therefore, 
employees  (in  this  instance  aircrews)  must  be  given  appropriate  information  about 
radiation  exposure  in  the  workplace.  OSHA  also  has  exposure  limits  and  monitoring 
requirements  for  radiation  exposed  workers. 

On  May  3,  1993,  more  than  three  years  after  the  first  report  was  issued,  the  FAA 
took  action.  They  published  a  proposed  Advisory  Circular.  An  advisory  Circular  does 
not  carry  the  force  of  law.  Instead  of  requiring  that  air  carriers  inform  their  aircrew 
employees  of  this  known  hazard  by  issuing  a  rule,  the  FAA  proposes  issuing  a  docu- 
ment that  does  nothing  more  than  suggest  topics  for  a  radiation  training  program 
in  the  event"  an  air  carrier  chooses  to  inform  flight  attendants  and  other  crew- 
members  concerning  radiation  exposure."  (Emphasis  added)  The  FAA's  response  to 
this  serious  occupational  hazard  is  completely  inadequate. 

In  comments  submitted  by  the  flight  attendant  unions,  we  urged  the  FAA  to  re- 
consider its  position  and  to  take  the  following  actions: 

1.  Issue  a  Notice  of  Proposed  Rulemaking  (NPRM)  which  will  require  a  radiation 
training  program  for  all  aircrews. 

2.  As  an  interim  measure,  issue  an  Advisory  Circular  which  states  clearly  the 
need  for  training  and  which  includes  a  list  of  required  topics. 

3.  Issue  an  Advanced  Notice  of  Proposed  Rulemaking,  (ANPRM)  to  address  the 
issues  of  radiation  exposure  limits  and  monitoring  requirements  for  the  crew- 
members  who  conform  to  those  protections  afforded  other  occupationally  exposed 
workers. 

We  also  recommended  that  the  list  of  topics  "suggested"  in  the  Advisory  Circular 
be  expanded  to  include  information  that  would  be  more  consistent  with  hazard  in- 
formation requirements  under  OSHA.  The  comment  period  on  the  proposed 

Advisory  Circular  closed  on  August  17,  1993.  The  FAA  anticipates  final  action  on 
the  AC  in  approximately  6  months.  There  is  no  question  that  under  OSHA,  aircrews 
would  be  much  better  informed  about  and  protected  from  radiation  exposure. 

CONGRESS  MUST  TAKE  ACTION 

Today  we  have  a  generation  of  flight  attendants  approaching  retirement  age  who 
are  literally  the  guinea  pigs  of  long-term  jet  flight.  The  effects  of  nearly  25  years 
of  high  altitude,  cosmic  radiation,  low-humidity,  pressurized  flying,  with  long  hours 
and  constant  disruption  of  circadium  Aj^hms  through  multiple  time  zone  crossings 
are  unknown. 

It  is  unfair  and  unsafe  to  leave  airline  crew  members  unprotected  by  OSHA's  safe- 
ty and  health  regulations.  We  feel  that  after  nearly  20  years  of  FAA  neglect,  it  is 
time  to  provide  those  protections  to  the  nations  70,000  airline  flight  attendants. 

The  OSHA  4(b)  (1)  language  has  clearly  not  done  the  job  of  eliminating  confusion 
over  jurisdiction.  Instead,  the  question  of  which  agency  has  jurisdiction  and  under 
what  circumstances  remains  an  open.  one.  As  a  result,  aviation  employees  are  often 
subject  to  unsafe  working  conditions  and  they  have  nowhere  to  take  their  concerns. 
Congress  must  revisit  this  section  of  the  OSHAct  in  order  to  make  clear  its  intent 
to  protect  all  American  workers. 

Once  again,  thank  you  for  this  opportunity  to  submit  this  testimony.  We  urge  the 
members  of  the  subcommittee  to  support  passage  of  the  OSHA  Reform  legislation 
with  the  provision  that  would  extend  OSHA  protection  to  fli^t  attendants. 
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U.S.  Department  o(  Labor  Occupational  Safety  and  Health  Administration 

525  GfiHin  Sfeel.  Room  602 
Dallas.  Texas  75202 

Reply  to  the  Attention  of     60SHA       (TEC/FAP) 


October  4,  1993 


Honorable  Howard  M.  Metzenbaum 
United  States  Senate 
Hart  Senate  Office  Building 
Washington,  D.  C.   20510-3502 

Attention;   Leisha  Self 

Dear  Senator  Metzenbaum: 

This  is  in  repponee  to  your  letter  of  September  28,  1993,  to  Mario 
Solano  of  my  staff  concerning  an  OSHA  fatality  investigation 
conducted  at  Pajarito  Peak,  New  Mexico.  Upon  completing  the 
investigation,  our  Albuquerque  Area  Office  issued  one  Notice  of 
Hazards,  detailing  thirteen  separate  serious  hazardous  conditions, 
to  the  U.  S.  Forest  Service  on  June  29,  1993. 

In  reGponse  to  your  questions,  the  U.  S.  Forest  Service  was 
generally  uncooperative  during  our  investigation.  The  U.  S.  Forest 
Service  questioned  OSHA's  authority  to  investigate  and  issue 
Notices  of  Hazards.  The  U.  S.  Forest  Service  has  continued  to 
question  OSHA's  jurisdiction  and  expressed  reluctance  in  securing 
abatement  of  the  thirteen  items  cited.  The  integrity  of  the  OSHA 
investigation  file  was  also  questioned  by  the  U.  S.  Forest  Service. 

In  response  to  the  investigation,  our  Albuquerque  Area  Office 
received  an  abatement  letter  from  the  U.  S.  Forest  Service  dated 
July  2G,  1993.  A  Follow-up  Inspection,  conducted  on  September  22, 
1993,  revealed  that  abatement  had  not  been  achieved  on  the  items 
cited. 

The  U.  S.  Forest  Service  disagrees  with  the  first  nine  items  cited 
in  the  "Notice"  issued  by  OSHA.  Partial  abatement  has  been 
completed  on  the  other  four  items.  OSHA  will  issue  Failure  to 
Abate  Notices  to  the  U.S.  Forest  Service  on  October  4,  1993. 

We  have  informed  the  representatives  of  the  U.  S.  Forest  Service  of 
their  rights  to  elevate  any  unresolved  issues  to  their  agency 
headquarters  for  resolution. 

A  sr;queiice  of  events  is  enclosed  to  provide  a  more  detailed 
description  of  the  investigation.  If  we  may  be  of  further 
assistiance,  please  do  not  hesitate  to  let  us  know. 

Sincerely, 


-i^-^.^^^Mtc^ 


GILRERT  J.  SAULTER 
Regional  Administrator 

Enclosures 
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Answers  to  Inquiries  from  Scnntor  ^fcl7.cabntl^1's  ofnce: 

I.  The  U.  S.  Forest  Service  was  generally  uncooperative. 

April  26,  199.'^,  \s\rr\  llcnson,  Rcgionnl  Forester,  told  compllnncc  ofnccrs  (CSHOs): 
"Understand  that  In  our  business  of  flglitioR  Fires,  it's  n  cost  of  doing  business  in 
having  accidents  and  fntnlitirs."  He  asked  that  the  cninpliancc  oITIcers  use  the 
Investigative  report  that  the  Forest  Service  was  preparing  rather  than  OSIIA 
conducting  Its  o"ti  Investigation.  Mr.  llcnson  directed  compliance  oITiccrs  to  meet 
with  Arvin  \Miite,  Chief  Investigator,  at  a  specific  site  and  time.  When  CSHOs 
arrived,  the  site  was  not  in  operation  and  Mr.  While  was  not  there. 

April  27,  1993,  OSIIA's  compliance  ofRccrs  were  told  to  go  to  Jcmez  Ranger  District 
OfTicc  to  meet  v»ith  Anin  \Milte  (75  miles  from  Albuquerque).  \\'hen  OSHA's 
compliance  ofJlccrs  arrived,  fhcj  were  told  to  go  back  to  Albuquerque  because  Mr. 
VMiite  wns  at  the  Cibola  National  Forest  Office. 

CSnO's  arrived  nt  Cibola  National  Forest  Office  and  met  with  Ar»in  White.  Mr. 
\\bitc  would  not  give  OSIIA's  compliance  ofnccrs  an}  specific  Information  on  the 
accident  or  even  the  victim's  name.  lie  would  not  confirm  that  It  was  a  Federal 
Employee  who  was  Involved  In  the  accident. 

OSIIA's  compliance  ofTicers  were  told  by  Mr.  White  that  he  had  been  advised  by  the 
Orrice  of  General  Counsel  "not  to  cooperate  with  OSHA  since  there  was  a  question 
as  to  OSnA's  Jurisdiction  and  OSHA's  authority  to  investigate." 

Mr.  MTiite  questioned  tbe  OSHA  compliance  officers  asking,  "under  what  authority 
are  you  trying  to  investigate,  and  what  document  gives  you  guys  the  Jurisdiction  to 
do  so?"  Compliance  officers  asked  Mr.  \Miite  If  he  had  dealt  with  OSHA  on  previous 
occasions,  and  he  stated:  "Yes,  I  hove  been  In  charge  of  other  Investigations  where 
we  were  successrul  in  keeping  OSHA  from  doing  any  inspections  and  investigations." 

OSIIA  compliance  officers  cxplolned  that  because  the  USDA  Forest  Service  was  not 
cooperating,  they  would  consider  this  to  be  a  "Denial  of  Entry." 

April  29,  1993,  CSHOs  requested  to  Interview  employees  assigned  to  Division  "C 
(Jemez  and  Zin  crew  members).  Mr.  Wliite  stated  they  no  longer  were  employed  by 
U.  S.  Forest  Service  and  directed  CSIlOs  to  Bureou  of  Indian  Affairs  and/or  to 
directly  to  the  Pueblo  Governors  for  access  to  employees.  (It  was  later  learned  that 
those  employ  ccs  were  Indeed  still  employed  by  the  U.  S.  Forest  Service  and  always 
available  for  Interviews.) 

The  OSHA  compliance  officers  roqursfcd  to  see  Division  "C"  employees'  training 
records.  ITie  Forest  Service  Regional  Office  told  compliance  officers  that  they  had 
no  training  records  or  related  documents.  They  sent  the  compliance  officers  to  Santa 
Ft,  New  Mexico  (69  miles  awav),  indicating  that  the  records  could  be  found  there. 
However,  upon  arrival  In  Santa  Fe,  no  records  were  found.  The  Santa  Fc  Orfice  sent 
the  roMiplinnre  ofnccrs  to  Jcmcz  Ranger  District  (90  miles  away),  indicating  the 
records  could  be  found  there. 

April  30,  1993,  compliance  ofncers  arrived  ot  Jemez  Ranger  District.  John  Peterson, 
District  Ranger,  told  compliance  officers  no  training  records  were  kept  of  crew 
members  in  Division  "C". 

June  II,  1993,  OSHA  held  o  Closing  Conference  «ith  approximately  30  Forest 
Sen  ice  Supervisors  ond  Managers.  OSHA  compliance  officers  explained  13  alleged 
violations.  Lnrrj  Hcnson,  Regional  Forester,  become  accusatory  and  disruptive  In 
that  he  would  not  permit  compliance  officers  to  fully  discuss  each  Item.  He  accused 
OSHA  of  not  having  their  findings  substantiated  and  stated  that  it  was  hearsay,  and 
that  the  only  omdal  and  true  Investigation  was  that  of  the  Forest  Service. 


81 

June  29,  1993,  Albuquerque  Area  Omcc  Issued  a  Notice  with  13  \1olatlons  to  the  U.S. 
Forest  Service. 

July  12,  1993,  an  Informnl  Conference  was  held  at  the  Forest  Senlce  Regional  Office 
between  appro.xlinnlcly  30  representatives  of  the  Forest  Service  and  the  Albuquerque 
Area  Onicc  OSIIA  staff.  Discussions  as  tn  the  violations  and  the  procedures  were 
explained.  Ethel  Abclta,  U.  S.  Department  of  Agriculture,  Office  of  General  Counsel, 
questioned  OSllA's  Jurisdiction  and  authority  to  Inspect,  Investigate  and  issue 
Notices  of  Allcpcd  Violations.  She  stated  that  the  authority  for  OSHA  to  issue 
Notices  was  not  spelled  out 

Larry  Benson,  Regional  Forester,  attacked  the  Investigation  OSHA  had  conducted, 
referring  to  (several  times)  that  the  Forest  Service's  Investigation  wbs  and  should  be 
the  only  ofTicial  Investigation  since  it  wns  done  by  their  experts  and  professionals. 
Mr.  Hcnson  again  asked  why  OSBLA  did  not  use  the  U.  S.  Forest  Service's 
Investigation  report. 

Mr.  Cosgrove  agreed  to  let  the  Omce  of  General  Counsel  and  Mr.  Hcnson,  Regional 
Forester,  come  to  the  Albuquerque  Area  Office  and  be  presented  with  a  full 
explanation  of  the  facts  used  In  OSHA's  findings.  Including  an  In-Camera  Review. 
of  the  file. 

.luh  20,  1993,  In-Cnmcra  Review  of  Documents:  Larrj  flenson.  Regional  Forester 
and  Kthcl  Abcitn  cnnie  to  the  Area  OrTlcc  to  view  OSHA  documents.  Mr.  Cosgrove 
sCntcd  thai  tlir  Forest  Senice  could  not  copy  any  documents,  but  that  we  would  be 
more  than  happy  to  go  over  everjthing  in  the  case  file. 

July  26,  1993,  a  letter  from  Mr.  Hcnson  was  received  in  the  OSUA  Area  Office  In 
response  to  the  Notice  of  13  serious  hazardous  conditions  Issued  to  the  Forest 
Senlcc.  llic  response  was  not  adequate  in  that  the  Forest  Service  did  not 
spccincnlly  abate  the  cited  conditions. 

In  this  letter,  Mr.  Henson  again  formally  questioned  OSHA's  jurisdiction  and 
authority.  He  states:  "^Ve  do  not  agree  that  OSUA  has  been  authorized  by  the 
President  or  Congress  to  issue  a  Notice  to  Federal  Agencies  nor  have  we  been 
provided  with  any  authority  by  your  agency." 

Mr.  Hcnson  threatened  to  remove  the  Notice  from  the  bulletin  boards,  as  the  Forest 
Service  does  not  agree  on  the  authority  issue. 

August  10,  1993,  Area  Director,  Edward  Cosgrove,  sends  letter  to  Larry  Hcnson 
explaining  jurisdiction  and  responding  to  the  Forest  Service's  concerns. 

September  9,  1993,  Mr.  Volk,  Assistant  Regional  Forester,  Ethel  Abelta,  OGC  and 
Mary  Ann  Jocn,  OGC,  again  met  with  Edw.inl  Cosgrove,  Mario  Solano,  Stan 
Kauchak  to  view  In-Camera  the  case  file  and  documents  obtained  by  OSHA. 

After  the  Forest  Service  reviewed  the  case  file,  Xhr-  .VJbuquerquc  Area  Office  staff 
requested  abatement  information,  and  Mr.  Volk  stated  that  they  would  consider 
abatement  when  they  determined  If  OSHA  had  Jurisdiction  and  authority...  but  until 
then,  they  would  not  discuss  abatement 

OSHA  compliance  officers  discussed  the  possible  Issuance  of  Failure  to  Abate 
Notices.  Ms.  Joca  said  that  "those  (Failure  to  Abate  Notices)  don't  do  anything  for 
us...  they  do  not  mean  anything..." 

September  22,  1993,  A  follow-up  Inspection  was  conducted  to  ascertain  abatement 
of  the  Notice  of  13  serious  hazardous  conditions.  Present  at  the  opening  were  Lou 
Volk,  Assistant  Regional  Forester,  Miguel  Arngon,  Human  Resource  Specialist,  Ellis 
Gardner,  Acting  Regional  Safety  Manager,  and  OSHA  Compliance  Officers  Mario 
Solano  and  Stan  Kauchak. 
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Compllonce  Ortlccrs  reviewed  ench  ^lolntlon  on  the  Notice,  but  were  told  that  the 
Forest  Service  did  not  «nnt  to  discuss  Items  1,  2,  3,  4,  5,  6,  7  nod  9,  since  they  felt 
thnl  fhrir  report  uns  conducted  by  experts,  and  since  their  report  wbs  proressionally 

done,  Ilicj  frll  fbaJ  those  items  were  not  valid  and  the  Forest  Service  was  not  going 
to  acknowledge  them. 

Partial  abatement  was  noted  on  Items  8,  10,  11,  12  and  13. 


2.  V.  S.  Forest  Service's  response  to  OSllA's  elTorls  to  secure  abatement. 

In  his  tetter  to  O.SIIA,  Mr.  Ilenson  ngnin  rnrninlly  questioned  OSHA's  jurisdiction 
and  authority,  he  states;  "We  do  not  ogree  that  OSllA  has  been  authorized  by  the 
President  or  Congress  to  Issue  o  notice  to  Federal  Agencies  nor  have  we  been 
pro%1dcd  with  any  authority  by  your  agency." 

August  10,  1993,  Area  Director,  rd«ard  Cosgrove,  sends  letter  to  Larr>-  Benson 
explaining  jurisdiction  and  responding  to  the  Forest  Senice  concerns.  Abatement 
was  requested. 

September  9,  1993,  Mr.  Volk,  Assistant  Regional  Forester,  Ethel  Abelta,  OGC,  and 
Mnr>  Ann  Joco,  OGC,  met  with  Ednurd  Cosgrove,  Mario  Solano  and  Stan  Kauchak 
to  view  In-Camera  the  case  nie  and  documents  obtained  by  OSHA. 

AHer  they  reviewed  the  case  nJc,  the  Albuquerque  Area  OfTlcc  stalT  requested 
abatement,  and  Mr.  Volk  slated  that  they  would  consider  that  when  they  determined 
If  OSTIA  still  had  Jurisdiction  and  authority...but  until  then,  they  did  not  want  to 
discuss  abatement. 

September  22,  1993,  a  Follow-up  Inspection  was  conducted  to  ascertain  abatement 
or  the  Notice  of  13  serious  hazardous  conditions. 

Compliance  ofTicer  reviewed  the  Notice  but  were  told  that  the  U.  S.  Forest  Settee 
did  not  want  tn  discuss  Items  1,  2,  3,  4,  5,  6,  7  and  9,  since  they  felt  that  those  Items 
were  not  valid  and  they  were  not  going  to  acknowledge  them. 

The  remainder  of  the  Items  were  discussed  and  abatement  was  found  to  be 
inadequate. 

Partial  abatement  was  noted  on  Items  8,  11,  12  and  13. 

Compliance  ofTiccrs  explained  that  abatement  was  due  on  August  1,  1993.  Because 
neither  abatement  action  nor  a  Petition  for  Modification  of  Abatement  was  received 
by  OSHA,  a  Failure  to  Abate  condition  existed. 

Septembrr  24,  1993,  compliance  nmccrs  traveled  to  the  Jcmez  Ranger  District  and 
met  with  John  Peterson,  District  Ranger,  and  explained  to  Mr.  Peterson  that  they 
wcic  there  to  verify  abatement.  Mr.  Peterson  indicated  that  he  would  get  back  to 
OSIIA  on  Monday. 

Prior  to  the  compliance  oflkcrs  dcpnrting.  thiy  oskcd  fo  see  the  employee/ 
management  bulletin  board  to  determine  if  the  Notice  was  posted.  It  was  discovered 
that  II  was  not  posted.  Mr.  Peterson  did  not  recall  the  Notice  ever  having  been 
posted. 

September  27,  1993,  CSIIO  Solano  called  John  Peterson  at  11:30  a.m.,  and  Mr. 
Peterson  stated  he  had  been  In  a  meeting  and  had  not  had  a  chance  to  check  Into  the 
items  needed  to  verify  abatement. 
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John  Fctcrson  cnllcd  the  Albuquerque  Area  Omcc  at  3:30  p.m.  and  said  (hat  the 
Jcmez  Ranger  District  lind  received  generic  prtigrams  from  their  Region  on  Hazard 
Communication  and  Bloodborne  Pathogens. 

3.  Did  (he  U.  S.  Forest  Senicc  abate  the  violations  by  the  abatement  date  specified  by 

OSIIA? 

The  U.  S.  Forest  Service  did  not  abate  (he  violntlons  within  the  prescribed  abatement 
date  of  Augu.st  1,  1993.  Items  1.2^,4,5,6,7,8,9,11,12,  and  13  remain  unabated.  Item 
10  was  abated  as  of  September  22,  1993. 

September  17,  1993,  Mr.  Ilenson's  letter  dated  September  19,  1993,  states:  "Based 
upon  our  review  of  the  mntcrinis  produced  by  you.  It  has  become  quite  clear  that  we 
do  not  agree  items  1,  2,  3,  4,  5,  6,  7,  and  9  contained  In  the  Notice  to  the  U.S.  Forest 
Service  on  July  29,  1993  are  >1olations". 

September  22,  1993,  on  the  follow-up  inspection,  Mr.  Miguel  Aragon,  stated  that 
"OSIIA  needs  to  rend  our  documents  that  we  have  mailed  Mr.  Cosgrove.  "Mr.  Volk 
stated  that  the  U.  S.  Forest  Service  did  not  want  to  talk  about  items  I,  2,  3,  4,  5,  6, 
7  and  9  period!" 

Mr.  Volk  asked  compliance  orTicers,  "How  can  you  abate  an  Act  of  God...this  accident 
was  an  Act  of  God...." 

OSHA  compliance  oCTicers  told  Mr.  Volk,  Mr.  Aragon  and  Mr.  Gardner  that  It 
appeared  that  Failure  to  Abate  Notice  would  be  recommended  to  Mr.  Cosgrove, 
based  on  information  obtained  at  this  meeting. 

Mr.  AroRon  said:  "What  does  Failure  to  Abate  do...lt  has  not  done  anything  In  the 
past." 

September  29,  1993,  coinplinncc  ofricers  discussed  findings  on  abatement  with  Area 
Director  and  recoinmenrled  Fnilurc  to  Ab:itc  Notice.  OSIIA  has  continuously  asked 
for  nl)otcinent.  The  Albuquerque  Area  Oflice  has  offered  numerous  times  to  assist 
the  1).  S.  Forest  Senicc  in  nchienng  abntciitcnt.  OSIIA  Area  Onice  has  also 
explained  the  Petition  for  Modincation  of  Abatement  Process  to  the  U.  S.  Forest 
Senicc  and  their  Office  of  General  Counsel.  As  of  this  v^ritlng  (10/01/93)  adequate 
abatement  has  not  been  presented  by  the  Forest  Service. 

4.  Has  the  U.  S.  Forest  Scnice  indicated  whether  or  not  it  intends  to  comply  with  the 

abatement  notices? 

A  Follow-up  Inspection  was  conducted  on  September  22,  1993.  Lou  Volk,  Assistant 
Regional  Forester,  Miguel  Aragon,  Human  Resources  Specialist,  and  Ellis  Gardner, 
Acting  Regional  Safety  Manoger  with  the  U.  S.  Forest  Senice  were  present. 
Compliance  Officers  attempted  to  review  all  the  violations  and  requested  the  Forest 
Senice  to  provide  abatement  information.  Mr.  Volk  stated  that  the  U.  S.  Forest 
Senicc  did  not  agree  that  violations  1  through  7  and  9  were  valid  and,  therefore,  they 
did  not  wish  (o  discuss  abatement.  Compliance  ofiicers  Informed  Mr.  Volk  that 
failure  to  provide  abatement  information  would  result  in  the  Issuance  of  Failure  to 
Abate  Notice. 

Violations  #1-7  and  #9: 

OSUA  has  received  no  abatement  information;  therefore,  a  Failure  to  Abate 
Notice  will  be  issued. 

Violation  #8: 

The  Forest  Senice  did  not  provide  any  additional  Information  to  assure 
abatement  of  the  violation.   A  Failure  to  Abate  Notice  will  be  Issued. 
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Violation  #10: 


An  Exposure  Control  Finn  was  developed  and  sent  to  the  field  Tor  Implemen- 
tation,  llic  violation  has  been  abated  as  of  September  28,  1993. 

Violation  #11: 

A  generic  IJaznrd  Coinmunlcntlon  Program  was  developed  and  sent  to  the 
field;  but  It  was  not  implemented.   A  Failure  to  Abate  Notice  will  be  Issued. 

Violation  #12: 

Mntcriiij  Snfct}  D.iln  Sheets  (MSHSs)  required  for  abatement  hove  not  been 
obtained.    A  Fniltire  to  Abate  Notice  will  be  issued. 

Violation  #13: 

Required  training  has  not  been  performed.  A  Failure  to  Abate  Notice  will  be 
issued. 

In  addition,  the  Notice  of  violations  was  not  posted  at  the  Forest  Ser-\icc  Regional 
Office  or  at  the  Jcmc?.  Ranger  District  Omcc.  An  additional  violation  will  be 
recommended  for  failure  to  post  these  notices.  Ihe  Albuquerque  Area  Office  expects 
to  issue  the  Failure  to  Abate  Notice,  resulting  from  the  Follow-up  Inspection,  on 
October  4,  1993. 


CHARLES    A.    CASEY 
16261    Hwy.     101    #9 
Brookings,    Oregon 

97415 
(503)    469-7562 


Senator  Metzcnbautn 

60B  Harl  Senate  Office  Bldg. 

Washinqton,  D.C.  20510 


Dnar  5>(?riator  Motzenbaum, 

During  tlin  summer  of  1993  the  U.S.  Forest  Service  (Region  3  - 
Albuquerque,  New  Mexico)  conducted  what  is  described  as  a 
"controlled  burn".   Tragically,  during  this  event,  the  life  of  a 
Pueblo  Native  was  lost.   This  person  was  a  temporary  Forest 
Service  employee,  hired  specifically  for  this  event  (named  by  the 
Forest  Service  the  "Buchanon  Fire").   Because  of  my  strong 
commitment  to  the  safety  of  Federal  employees  I  am  compelled  to 
discuss  this  event.   Something  MUST  be  done  to  bring  Federal 
safety  programs  into  compliance  with  existing  lavs.   Forest 
Service  Management's  conduct  relating  to  this  fatality  was 
deplorable  and  consistent  vlth  their  previous  conduct  relating  to 
safety  problems,  injuries,  and  fatalities. 

The  Forest  Service's  handling  of  the  Buchanon  Incident  is  as 
follows.   Management  selected  a  Chief  Investigator  that  did  not 
meet  their  own  guidelines  for  training.   The  Chief  Investigator 
was  the  Regional  Director  of  Fiscal.   This  persons  reason  for 
existence  is  to  protect  the  Forest  Service  from  lawsuits.   The 
final  report  was  an  obvious  attempt  to  protect  the  Forest 
Service.   The  Chief  investigator  hindered  the  Department  of 
Labor's  (OSHA)  investigation  of  the  fatality.   This  behavior 
included  questioning  OSHA ' s  authority,  misleading  OSHA  relating 
to  investigative  documents,  and  attempting  to  cancel  meetings 
because  of  OSHA ' g  presents. 
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My  position  at  the  time  all  this  occurred  was  Regional  Safety  and 
Health  Manager,  thus  all  information  and  investigative  procedures 
should  have  been  under  my  direction.   I  told  top  Management  that 


OSHA  did  a  Bupcrlor  Job  investigating  this  Incident.   Management 
stated  that  they  had  never  worked  with  or  cooperated  with  OSHA  in 
the  past  and  tlms  questioned  the  need  to  at  this  time.   I 
cxpr9r.GC>d  continually  tlieir  error,  using  the  Code  Of  Federal 
Regulations  as  reference.   This  had  no  effect  on  their  actions. 
T>>o  Regional  Forestnr,  stated  to  mo  that,  the  we  could  not  just 
roll  over  for  OSHA  because  that  would  be  admitting  error  and  we 
vo<)]d  hove  n<5  basis  for  our  case.   The  Regional  Forester,  in  a 
letter  to  OSHA,  questioned  their  authority  and  demanded  proof  of 
such  authority  or  the  Forest  Service  would  not  cooperate.   These 
actions  slowed  progress  and  hindered  the  possibility  that  changes 
would  happen  to  protect  employees.   Management  does  not  want  OSHA 
to  have  authority  as  they  are  well  aware  this  win  make  them 
accountable  for  tlieir  actions  or  their  lack  of  action.  Being  held 
accountable  for  safety  issues  strikes  fear  in  the  hearts  of 
Forest  Service  Management. 

The  basis  for  the  Management  fear  of  accountability  is  the  fact 
tJiat  their  actions  are  taken  in  blatant  (willful)  disreguard  of 
the  advise  of  their  safety  professionals.   Safety  problems  have 
been  brought  to  tlie  attention  of  Forest  Service  Management  many 
times  by  safety  personnel.   In  Region  3  I  conducted  an  extensive 
Region-wide  questionnaire  relating  to  safety  problems.   This 
questionnaire  was  sent  to  all  Forests  and  Districts  within  Region 
3.   The  subsequent  report  was  staggering  in  its  content.   From 
this  report  I  compiled  a  summary  that  included  many  problems- 
Here  are  just  a  couple:   91^  of  the  employees  stated  that 
management  apathy  was  a  big  problem  and  that  there  is  no  real 
commitment  to  the  safety  program;   82%  stated  that  safety  is 
second  priority  to  everything  else.   This  report  presented  the 
problems  and  the  proposed  changes  that  management  needed  to 
change  the  program  and  provide  safe  working  condition.   As  with 
past  situations.  Management  made  no  real  effort  to  address  th« 
problems . 

Management's  attitude  towards  safety  and  their  lack  of  action 
places  all  employees  at  risk.   Most  at  risk  are  temporary  (short 
term)  employees  like  the  Pueblo  Natives  at  the  Buchanon  fire. 
These  employees  are  treated  like  second  class  citizens,  often 
referred  to  as  pieces  of  meat.   They  received  little  or  no 
training  from  the  Forest  Service.   Equipment,  if  they  receive 
any.  Is  usually  old  or  out  of  date.   At  the  Buchanon  incident 
Pueblo  employees  requested  personal  protective  equipment  and  were 
refused.   Many  had  to  provide  their  own  equipment  even  though  the 
Forest  Service  had  identified  such  equipment  in  their  Job  Hazard 
Analysis  and  thus  it  must  be  provided.   The  Pueblo 
employees  were  even  told  that  since  they  were  within  a  commuting 
distance  they  would  not  be  provided  food.   This  occurred  while 
full  time  Forest  Service  employees  were  relatively  well  equipped 
and  well  fed.   In  my  opinion,  this  type  of  conduct  although 
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common,  Is  deplorable.   When  1  brought  this  up  at  a  meeting  on 
the  Buchanon  incident  the  response  was  equally  deplorable. 
Forest  Service  Management  stated  that  If  they  were  forced  to 
provide  the  required  training  they  would  not  be  able  to  hire  the 
Pueblo  employees  because  the  BUDGET  would  be  expended. 


ForeBt  Service's  top  management  attltu 
by  several  problems.   First,  managemen 
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ay  that  your  efforts  and  those  of  others  can  put  an 
roblem.   The  laws  have  to  be  changed  to  mandate 
countabi 11 ty .   Until  this  is  done  our  employees  will 
h  risk  of  Injury  and/or  death.   Federal  employees 
ional  group  and  deserve  to  work  in  a  safe  and 
ironment.   They  give  management  their  best  efforts, 
St  not  give  them  less  when  employees  well  being  is 
continue  to  feel  a  responsibility  to  the  employees 
inue  wherever  possible  to  assure  progress  In  their 
alth.   1  have  never  and  will  never  betray  the  trust 
rvlce  employees  place  with  me. 


Sincerely, 


CHARLES  A.  CASE*?-' 

Regional  Safety  and  Health  Manager- 


Retired  July  13,  1993 
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United  States 
Department  of 
Agriculture 


Forest 
Service 


Washington       14th  &  Independence  SW 
Office  P.O.  Box  96090 

Washington,  DC  20090-6090 


Reply  To:   1500/6700 
Date: 


OCT  I  9  »993 


Honorable  Howard  M.  Metzenbaum 
Chairman,  Senate  Subcommittee 

on  Labor 
SH-608  Hart  Senate  Office  Building 
Washington,  DC   20510 

Dear  Mr.  Chairman: 

Thank  you  for  the  opportunity  to  provide  a  statement  for  the  record  on  the 
Occupational  Safety  and  Health  Act  (OSHA)  Reform  Hearing  held  October  5.  1993. 
Please  Include  this  letter  In  your  written  record  as  your  Subcommittee 
considers  S.  575. 

We  have  reviewed  the  statement  provided  by  Mr.  Clemente  Toledo,  brother  of 
Mr.  Frankle  Toledo,  who  was  fatally  Injured  In  the  Buchanan  Prescribed  Fire  on 
April  22,  1993.   We  have  also  reviewed  statements  submitted  by 
Mr.  W.  Patrick  O'Connor,  Mr.  John  N.  Sturdlvant,  and  Mr.  Charles  A.  Casey. 
Enclosed  Is  a  report  (Attachment  A)  that  provides  pertinent  facts  and 
clarifies  the  statements  provided  by  these  witnesses  in  reference  to  the 
October  5  OSHA  Reform  hearing.   While  I  will  not  address  all  of  the  concerns, 
I  would  like  to  highlight  some  key  areas  that  the  Subcommittee  should  be  aware 
of. 

The  Buchniian  Prescribed  Burn  project  was  developed  over  a  period  of 
approximately  18  months  by  the  Santa  Fe  National  Forest,  Southwestern  Region, 
with  assistance  from  other  cooperators .   The  project  was  a  complex, 
landscape-scale  operation,  covering  approximately  15,^00  acres.   A  small 
portion  of  the  burn  was  on  Zia  and  Jemez  Pueblo  lands.   Both  Pueblos 
cooperated  with  the  Forest  Service  and  because  of  mutual  natural  resource 
objectives,  the  Forest  Service  was  granted  permission  to  burn  on  portions  of 
their  land.   Project  planning  was  found  to  be  In  order  and  well  documented. 

The  prescribed  burn  was  conducted  April  20-23,  1993,  on  the  Jemez  Ranger 
District.   The  burn  proceeded  without  Incident  until  3:40  p.m.  Thursday, 
April  22,  when  a  rapid,  unexpected,  short-duration  increase  and  shift  In  the 
wind  that  lasted  about  8  minutes,  caused  the  fire  below  Pajarlto  Peak  Road  to 
crown  or  burn  in  the  tops  of  trees  and  move  across  the  road  In  Section  20, 
Township  17  North.  Range  I  East  (Zla  Pueblo  land).   Sixteen  people  were  In  the 
immediate  vicinity  of  the  crown  fire  as  It  crossed  the  road. 

The  vegetation  In  the  general  area  of  the  accident  Is  dominated  by 
plnyon- juniper.   This  Is  a  fuel  type  that  does  not  support  sustained, 
hlgli- Intensity  fire  behavior  except  during  extreme  conditions.   Extreme 
conditions  existed  for  about  8  minutes  at  the  time  of  the  fatality. 
Forestry  Aid  Frankle  Toledo,  member  of  the  Pueblo  of  Jemez,  was  above  the  road 
and  did  not  escape  the  flame  front  as  he  ran  uphill  toward  a  ridge  line. 
Physical  evidence  shows  that  Mr.  Toledo  tried  to  deploy  his  fire  shelter  Just 
before  the  flame  front  overcame  him.   Mr.  Toledo,  age  44,  had  11  years  of 
experience  fighting  forest  fires,  Including  four  fires  In  1992.   He  met  the 
qualifications  for  his  Job. 

Our  responses  to  the  statements  and  letter  sent  to  the  Subcommittee  are 
primarily  based  upon  the  the  Forest  Service  Accident  Investigation  Report 
dated  June  19.  1993,  and  the  6700  letter  of  July  26.  1993,  from  Southwestern 
Regional  Forester  Larry  Henson  to  OSHA  Area  Director  Mr.  Edward  Cosgove.   Thla 
letter  Includes  a  /i7-page  enclosure  titled  Response  to  OSHA  Notice  of 
June  29,  1993,  and  Is  dated  July  21,  1993.   Enclosed  Is  a  copy  of  the 
Forest  Service  Accident  Investigation  Report  dated  June  19,  1993, 
(Attacliment  B) .   The  other  documents  have  already  been  provided  to  the 
Subcommittee . 
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I  wnnt  to  assure  the  Subcommittee  that  the  Forest  Service  takes  the  health  and 
safety  of  all  Agency  personnel  very  seriously.   Much  of  the  strenuous  outdoor 
work  we  perform  can  be  potentially  hazardous.   We  emphasize  "Safety  First" 
with  all  our  personnel  and  especially  with  those  who  work  on  fires. 

Our  accident  Investigators  are  trained  to  approach  every  accident  as  a 
preventable  one.   In  the  case  of  this  tragic  fatality,  members  of  the 
12-person  Investigation  team  spent  about  175  days  conducting  their 
Investigation    I  am  satisfied  the  Forest  Service  has  conducted  a  thorough 
investigation  that  Is  well  documented. 

Ue  would  be  glad  to  come  and  visit  with  your  staff  to  further  discuss  these 
Issues.  Please  do  not  hesitate  to  call  us  If  you  have  questions  about  this 
report . 

Sincerely, 


,jf .    DALE  ROBERTSON 
Chief 

Enclosures 


v; 


Attachment  A 


FOREST  SERVICE  STATEMENT  ON  OSHA  REFORM  HEARING,  OCTOBER  5,  1993 

Mr.  Clemente  Toledo's  statements. 

Statement  #1:  "After  lunch  the  Forest  Service  started  rushing  the  fire.  1 

think  they  were  doing  that  to  save  money  so  they  wouldn't  have 
to  pay  us  for  another  day.   They  started  to  drop  Incendiary 
devices  called  ping-pong  balls  and  began  torching  from 
helicopters . " 

FS  Comment:    Incendiary  devices  were  used  each  day  of  the  prescribed  burn 

before  and  including  the  day  of  April  22.   Use  of  these  devices 
began  about  noon  of  each  day  when  the  weather  conditions  were 
best.   The  higher  afternoon  temperatures,  along  with  the  amount 
of  fire  produced  by  the  Incendiary  devices,  were  required  to 
produce  fire  intensities  needed  to  meet  the  burn  objectives  of 
the  approved  prescribed  burn  plan.   A  ping-pong  ball  machine, 
helitorch,  terra-torch  and  hand  ignition  were  all  used  to  ignite 
the  prescribed  burn  and  to  control  the  progress  of  the  fire.   To 
generate  these  heat  intensities  and  effect  the  fire's  movement, 
more  or  less  fire  was  used  at  the  direction  of  the  Firing  Boss. 
The  Accident  Investigation  Report  documents  that  ignitions  done 
were  within  the  Prescribed  Burn  Plan. 

A  Prescribed  Burn  Plan  is  developed  that  addresses  the 
objectives,  weather  parameters,  resources  needed,  funding,  etc. 
This  plan  is  then  approved  by  a  Line  Officer.   All  conditions 
must  be  met  before  the  project  can  proceed.   If  adequate  funding 
were  not  available  to  start  and  finish  the  project  as  planned. 
It  would  not  be  approved.   The  burning  conducted  on  April  22  was 
on  the  third  day  of  a  planned  four-day  ignition  plan.   Use  of 
the  Jemez  Crew  was  planned  for  each  of  the  four  planned  ignition 
days . 

Statement  #2:  "We  didn't  have  the  proper  equipment  such  as  respirators,  brush 
coats,  boots  and  working  fire  .shelters.    The  Forest  Service  did 
not  provide  these  to  us  and  on  a  salary  of  $7,000.00  per  year, 
we  could  not  afford  to  buy  this  equipment.   It  is  a  hard  Job  to 
do  with  no  personal  protective  equipment." 
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FS  Comment:    The  Forest  Service  does  provide  personal  protective  equipment 
(PPE)  to  do  the  various  Jobs  In  the  organization.   The  Jemez 
Ranger  District  provides,  annually,  to  the  Jemez  and  Zla  Pueblos 
enough  PPE  to  outfit  at  least  60  personnel  from  the  Jemez  Pueblo 
and  20  from  the  Zla  Pueblo  when  they  are  recruited  for 
prescribed  or  wildfire  suppression  assignments.   The  Jemez  Crew 
was  made  up  of  16  Jemez  and  6  Zla  Pueblo  members.   There  was  no 
shortage  of  available  PPE  at  the  Pueblos  when  the  Jemez/Zla  crew 
was  recruited  and  hired.   For  each  job  that  Is  done  In  the 
Forest  Service,   a  Job  Hazard  Analysis  (Form  6700-7)  Is 
completed  by  workers  familiar  with  the  Job  and  work 
supervisors.   The  form  Is  then  signed  by  a  Line  Officer.   In  the 
case  of  flreftghtlng  or  prescribed  burns,  the  Forest  Service 
requires  hard  hat,  goggles,  gloves,  noraex  shirt  and  pants,  fire 
shelter  and  8-Inch  lace-up  leather  boots.   All  PPE  is  provided 
to  employees  with  the  exception  of  boots.   Boots  are  a  condition 
of  employment  for  all  Forest  Service  employees.   This  Is  well 
understood  by  the  Jemez  Pueblo  members  of  this  crew  due  to  their 
past  experience  as  Southwest  Firefighters  hired  under  the 
Administratively  Determined  (AD)  Emergency  Pay  Plan. 

Brush  coats  are  provided  for  cold  weather  use.   The  coats  are 
made  of  nomex  which  can  provide  some  warmth  plus  still  provide 
the  benefits  of  nomex.   Jemez  Crew  aiembers  were  not  required  to 
have  brush  Jackets.   Brush  Jackets  were  Identified  In  the  on  the 
Job  hazard  analysis  as  a  requirement  for  individuals  handling 
flammables,  but  not  for  those  doing  general  work. 

Respirators  were  not  listed  as  PPE  on  this  prescribed  burn  nor 
are  they  required  for  wlldland  f Iref ightlng.   Respirators  do  not 
filter  out  carbon  monoxide  and  breathing  through  them  places  an 
added  stress  on  the  body.   See  page  39  of  the  Southwestern 
Region  6700  memo,  dated  July  26,  1993,  for  a  more  complete 
discussion  of  respirators. 

Statement  #3:  "Some  people  had  to  use  their  fire  shelters,  but  they  quickly 

found  out  that  they  were  old  and  torn  and  would  not  protect  them 
from  the  fire  .  " 

FS  Comment:    The  Forest  Service  Investigation  team  did  Inspect  the  shelters 
and  protective  Polyvinyl  Chloride  (PVC)  bags.   As  a  result  of 
this  Investigation,  It  was  determined  that  two  of  the  PVC  fire 
shelter  bags  had  black  aluminum  oxide  residue  In  them.   This  Is 
an  Indication  of  abrasion  to  the  shelter  surface  and  the  folded 
bags.   To  avoid  potential  problems,  each  individual  has  a 
personal  responsibility  to  inspect  their  shelter  when  they 
receive  it  and  then  every  2  weeks  throughout  the  fire  season. 
The  fire  shelters  are  replaced  If  they  show  evidence  of 
excessive  wear  (black  aluminum  oxide  residue  inside  the  PVC 
case)  .   One  of  the  shelters  should  not  have  been  on  the  f ireline 
and  the  other  shelter  was  questionable. 


One  of  the  fire  shelters  was  torn  In  two  places  with  a  2  to 
3  foot  tear.   This  shelter  was  successfully  deployed  and  used  by 
two  firefighters.   In  this  case,  the  firefighters  did  receive 
minor  burns  to  hands  and  elbows,  but  did  not  receive  any 
Injuries  as  a  result  of  the  tears.   Three  other  shelters  were 
successfully  deployed.   (See  the  Accident  Investigation  Report, 
Tab  F  for  more  complete  information.) 
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SCatement  #4:  "The  fire  then  started  to  burn  where  It  was  not  supposed  to.   We 
call  this  Jumping  the  line." 

FS  Comment:    During  prescribed  burns  It  Is  Imperative  that  good  weather 

forecasts  are  available  to  the  Fire  Behavior  Specialist  and  the 
management  team.   On  this  burn,  Mr.  Roy  Pennington,  Fire  Weather 
Forecaster  with  the  National  Weather  Service,  was  a  member  of 
the  prescribed  burn  team  and  was  on  site.   The  accident 
Investigation  team  found  that  the  Fire  Weather  Forecast  for 
April  22,  1993,  was  well  prepared  and  weather  predicted  was 
within  the  prescription  parameters  for  the  Buchanan  Burn. 

Weather  conditions,  fire  Intensities,  and  rates  of  spread 
remained  within  prescription  up  to  3:40  p.m.   At  3:40  p.m.  a 
rapid,  unexpected,  short-duration  Increase  and  shift  In  wind 
occurred,  causing  the  fire  to  crown  In  the  trees  Immediately 
below  the  Pajarlto  Peak  Road.   This  crown  fire  then  spread 
across  the  road.   The  fire  across  the  road  was  outside  the 
prescribed  burn  perimeter  and  was  not  within  burn  prescription 
parameters.   This  condition  lasted  for  8  minutes  and  resulted  in 
the  fatality. 

Armando  L.  Garza,  Fire  Weather  Program  Manager.  National  Weather 
Service,  Southern  Region  Headquarters,  reviewed  the  weather  data 
and  Mr.  Pennington's  work  and  concluded,  "1  therefore  find  that 
the  Information  furnished  by  Roy  was  correct  and  complete." 
(See  the  Accident  Investigation  Report,  Tabs  B  and  C  for  more 
information . ) 

Statement  #5:  "1  don't  know  of  any  benefits  that  the  family  will  receive  and 
Frankle's  wife,  Brenda,  Is  very  distraught." 

FS  Comment:    The  Santa  Fe  National  Forest  Personnel  Officer,  Ron  Benagas, 
began  working  with  the  Toledo  family  on  the  evening  of 
April  23,  1993.   Since  that  time,  the  paperwork  has  been 
processed  to  apply  for  the  payment  of  the  Public  Safety 
Officer's  Benefit  Act  to  the  widow  (Brenda  Toledo).   The 
Department  of  Justice  just  approved  this  application  and  payment 
Is  expected  within  the  next  several  weeks.   Mrs.  Toledo  and  her 
daughter  will  be  receiving  monthly  Office  of  Workman 
Compensation  Program  (OWCP)  payments  based  on  computations 
provided  by  the  Santa  Fe  National  Forest  to  the  Federal  Office 
of  Workman  Compensation  Program. 

Statement  «6:  "This  tragedy  happened  because  the  Forest  Service  was  trying  to 
save  money  at  the  expense  of  Its  workers*  health  and  safety. 
They  did  not  have  enough  workers  on  the  Job  and  were  pushing  us 
too  hard,  because  they  didn't  want  to  pay  us  for  another  day. 
They  didn't  think  about  the  crews  up  there;  they  should  have 
evacuated  us  when  the  fire  first  got  out  of  control." 

FS  Comment:    The  project  would  not  have  been  approved  or  started.  If  funds 
were  not  available.   There  were  123  people  assigned  to  conduct 
the  prescribed  burn.   As  stated  In  response  to  Statement  #1, 
this  crew  was  planned  for  use  for  at  least  one  more  day, 
regardless  of  what  was  accomplished  on  April  22.   The  Accident 
Investigation  Report  documents  that  the  planning  was  well  done, 
qualified  personnel  were  used,  and  all  planned  resources  were  on 
site.   The  management  team  conducting  the  prescribed  burn  made 
the  on-site  decisions  for  timing  and  methods  of  firing  to 
execute  the  burn  according  to  plan.   There  Is  no  Indication  that 
the  burning  was  being  rushed.   The  management  personnel  were  all 
In  place  In  the  Immediate  vicinity  of  the  crown  fire,  and  the 
crew,  though  stretched  over  approximately  a  1,500  to  1,800  foot 
distance,  was  equipped  with  four  radios  for  communications.   The 
crew  had  to  handle  only  one  small  Incident  of  spot  fires  across 
the  road  preceding  the  crown  fire  at  3:40  p.m. 
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Statement  #7:   "I  also  understand  that  the  Forest  Service  refused  to  allow  the 
Union  to  be  part  of  the  Investigation,  and  stonewalled  OSIIA 
Inspection  by  not  allowing  the  Investigators  to  Inspect  the 
site." 

FS  Comment:    The  Union  In  question  Is  the  American  Federation  of  Government 

Employees  (AFGE) ,  Local  3137,  representing  only  employees  of  the 
Santa  Fe  National  Forest.   Within  the  Region,  there  are  four 
other  National  Forests  that  are  represented  by  the  National 
Federation  of  Federal  Employees  (NFFE)  union.   There  Is  also  a 
national  NFFE  agreement  within  the  scope  of  the  Chief's 
authority . 

The  Investigation  of  the  fatality  was  the  Regional  Forester's 
responsibility.   The  Regional  Forester  determined  It  was  not 
appropriate  to  have  a  local  forest  union  representative 
participate  as  a  member  of  the  regional  investigation  team  since 
presumably  there  would  be  reglonwlde  Implications  and 
recommendations . 

When  the  OSHA  Inspectors  arrived  at  the  Jemez  Ranger  District 
for  the  first  time  on  Monday,  April  26,  1993,  they  were  escorted 
to  the  site  of  the  fatality  by  district  personnel  as  quickly  as 
transportation  could  be  arranged  and  other  ongoing  activities 
cancelled.   OSHA  Inspectors  were  escorted  to  the  fatality 
si te- -despite  the  fact  that  their  own  personal  attire  did  not 
meet  the  Forest  Service  standards  for  PPE  to  enter  a  prescribed 
burn  area. 


Statement  #8:   "The  Forest  Service  also  removed  evidence  from  the  scene  before 
OSJIA  Inspected  It." 

FS  Comment:    The  evidence  related  to  the  fatality  and  shelter  deployments  was 
collected  In  accordance  with  standard  criminal  Investigation 
procedures  by  a  qualified  Forest  Service  Criminal  Investigator. 
Bureau  of  Indian  Affairs  Criminal  Investigators  were  also  at  the 
site  on  the  evening  of  April  22,  1993,  and  conducted  their 
required  determination  of  criminal,  or  accidental,  cause  for  the 
fatality.   The  evidence  was  collected  and  removed  to  safe 
keeping  on  Friday  afternoon,  April  23,  1993.   The  OSHA 
Inspectors  arrived  at  the  Forest  Service  Regional  Office  four 
days  later  on  Monday,  April  26,  1993,  and  announced  for  the 
first  time  that  they  Intended  to  conduct  an  Investigation.   OSHA 
had  been  notified  of  the  fatality  at  approximately  10  a.m.  on 
Friday,  April  23,  1993.   During  the  week  of  April  26-30,  1993, 
all  evidence  collected  and  removed  from  the  site  was  made  fully 
available  to  OSHA  Inspectors  at  the  Jemez  Ranger  District.   The 
Forest  Service  also  offered  to  place  all  the  evidence  back  at 
the  location  where  It  was  collected,  so  OSHA  Inspectors  could 
view  It  on  site.   OSHA  Inspectors  declined  this  offer. 

Statement  #9:   "1  have  been  told  that  the  Forest  Service  has  not  abated  most 
of  the  violations  and  does  not  Intend  to  do  so.   OSHA  has 
already  or  will  be  Issuing  failure  to  abate  notices  to  the 
Forest  Service . " 

FS  Comment:    The  Forest  Service  responded  to  the  Notices  of  Unsafe  and 
Unhealthful  Working  Conditions  by  a  6700  letter  to 
Mr.  Edward  J.  Cosgrove,  Area  Director  of  OSHA,  dated  July  26, 
1993.   This  letter  points  out  that  five  of  the  violations  have 
been  acted  upon.   This  response  was  acknowledged  by  a  response 
from  Mr.  Cosgrove  on  August  10,  1993,  stating  that  two  of  the 
five  violations  were  abated  and  the  other  three  were  being 
worked  on  by  the  Forest  Service.   The  Forest  Service  is 
arranging  a  meeting  with  OSHA  In  November  to  discuss  the 
remaining  notices. 
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Because  OSHA  did  not  prepare  an  Investigation  report,  we  cannot 
substantiate  any  of  their  findings,  nor  compare  them  with  those 
In  the  Forest  Service  Accident  Investigation  Report.   The  Issue 
was  recently  elevated  by  both  agencies  to  the  next  higher 
organizational  level. 

StatempntwlO:  "We  want  to  do  our  Jobs  safely;  we  do  not  want  to  lose  another 
life  because  of  poor  training  and  no  equipment." 

FS  Comment:    The  Forest  Service  fully  supports  conducting  all  work  In  a 

completely  safe  manner.   We  provide  training  to  our  employees  In 
safety  and  health,  as  well  as  specific  training  In  fire 
suppression.   The  fire  suppression  training  Includes  basics  of 
fire  suppression  tactics,  fire  behavior,  and  strong  emphasis  on 
the  safety  items  called  "The  10  Standard  Flreflghtlng  Orders" 
and  "The  Elgliteen  Situations  that  Shout  Watchout."   Reference 
Tab  "L"  of  the  Accident  Investigation  Report  for  copies  of  these 
safety  emphasis  Items.   As  stated  previously,  each  Individual  on 
the  flrellne,  whether  regular,  temporary  or  specially  hired,  is 
provided  all  PFE,  except  the  8-lnch  lace-top  boots.   Statements 
by  Ron  Gallegos,  Crew  Representative  with  the  Jeraez  Crew,  and 
Mike  Wlrtz,  Safety  Officer  on  the  management  team  Indicate  that 
the  crew  was  Inspected  for  PPE  and  met  all  requirements  on  the 
day  of  the  fatality.   Reference  Tab  "H"  of  the  Accident 
Investigation  Report  for  copies  of  Gallegos's  and  Wlrtz's 
statement . 


Forest  Service  Response  to  Statement  by  Mr.  W.  Patrick  O'Connor 

On  Frldny,  April  23  at  about  10  a.m.,  Santa  Fe  National  Forest  Personnel 
Officer  Ron  Banegas  spoke  with  Herman  Salazar,  President,  American  Federation 
of  Government  Employees  (AFGE) ,  Local  3137.   They  talked  about  AFGE  Union 
representation  on  the  Regional  Forester's  Investigative  Team.   Mr.  Banegas 
correctly  informed  Mr.  Salnzar  that  AFGE  representation  only  applies  to 
Investigations  conducted  under  the  jurisdiction  of  the  Santa  Fe  Forest 
Supervisor,  and  If  mutually  agreed  upon. 

AFGE  Local  3137  represents  only  covered  bargaining  unit  employees  who  work  on 
the  Santa  Fe  National  Forest,  and  does  not  cover  those  working  in  the  Forest 
Service  Regional  Office.   Due  to  the  nature  of  the  Incident  (fatality),  the 
individual  responsible  for  the  Investigation  Is  the  Regional  Forester. 
Therefore,  the  jurisdiction  for  this  investigation  was  outside  the  scope  of 
the  Santa  Fe  National  Forest.   Additionally,  the  Santa  Fe  National  Forest  and 
the  Union  have  not  mutually  agreed  to  any  conditions  on  investigating 
accident.";.   Mr.  Banegas  Informed  Mr.  Salazar  that  it  was  his  understanding 
that  the  Bureau  of  Indian  Affairs  might  be  conducting  their  own  investigation 
since  the  Incident  occurred  on  Pueblo  land. 

Mr   Salazar  did  not  agree  with  the  Santa  Fe's  position  and  stated  that  he 
would  contact  the  AFGE  Regional  Office  in  Denver  to  set  the  record  straight 
and  to  notify  OSIIA  of  the  fatality. 

At  approximately  10:30  a.m.  on  Friday,  April  23,  Mr.  Banegas  spoke  by  phone  to 
an  AFGE  Regional  Office  official,  Mr.  O'Connor.   Mr.  Banegas  correctly 
restated  the  position  of  the  Santa  Fe  National  Forest.   Mr.  O'Connor  replied 
that  they  did  not  agree  and  that  AFGE  local  3137  would  file  an  Unfair  Labor 
Practice  (ULP)  charge  against  Mr.  Banegas  for  allowing  the  Regional  Office  to 
violate  Its  union  contract.   Mr.  Banegas  told  Mr.  O'Connor  to  do  what  he 
needed  to  do  but  that  the  Santa  Fe's  position  would  stand.   There  was  no 
further  discussion;  the  conversation  came  to  a  prompt  end.   To  date,  the 
Santa  Fe  National  Forest  has  not  received  the  ULP  charge. 

Mr.  Stanley  D.  Kauchak,  Albuquerque  Area  Office  of  OSHA,  was  notified  before 
10  a.m.  on  Friday,  April  23,  of  the  fatality  by  the  Forest  Service  Regional 
Safety  Officer.   At  the  time  of  the  phone  conversation  with  Mr.  O'Connor, 
Banegas  did  not  know  for  sure  whether  OSHA  had  already  been  notified  by  the 
Regional  Office. 


93 

On  the  evening  of  October  5,  1993,  an  Albuquerque  Journal  North  reporter 
called  Art  Morrison  from  the  Forest  Service  Regional  office  at  home  regarding 
Mr.  O'Connor's  statement.   Morrison  gave  tlie  reporter  Banegas'  name  and  home 
phono  number.   Later  on  the  evening  of  October  5,  1993,  Ron  Banegas  spoke  to 
the  reporter  from  the  Journal  In  response  to  a  quote  in  Mr.  O'Connor's 
statement  that  read,  "Mr.  Benegas  (sic)  then  said  to  me  the  most  chilling 
word.<;  I  have  ever  heard.   lie  said,  '1  don't  know  what  the  big  deal  is?   It  was 
only  an  Indian. ' " 

As  reported  In  the  paper  the  next  morning,  Banegas  called  O'Connor's  quote 
"completely  false- -a  complete  fabrication."   Banegas  was  also  accurately 
quoted  In  the  story  as  saying,  "My  responsibility  at  the  time  of  the  incident 
was  to  work  very  closely  with  the  members  of  the  family  and  to  make  sure  that 
their  needs  were  taken  care  of  and  that  they  knew  of  all  the  benefits  that  may 
be  forthcoming." 

Mr.  Banegas  to  this  day  is  working  closely  with  family  members  and  continues 
to  have  an  excellent  rapport  with  family  members  In  spite  of  Mr.  O'Connor's 
remarks . 

In  this  same  story,  the  paper  reported  that  Mr.  O'Connor  could  not  recall  the 
name  of  the  official  whom  he  named  in  his  statement  submitted  to  the 
Subcommittee  that  same  day.   The  story  headlined  as  "Forest  official  accused 
of  'racist  attitude'"  is  enclosed  as  Attachment  "C" . 

Other  erroneous  information  in  Mr.  O'Connor's  statement  includes  the  role  and 
cooperation  of  Mr.  Marvin  (sic)  White  with  the  two-person  OSHA  investigation 
team.   Arvln  White  headed  the  12-person  Forest  Service  Investigation  Team  that 
spent  about  175  days  conducting  their  investigation.   He  and  some  of  his  team 
began  their  work  on  Friday,  April  23,  1993.   The  OSHA  investigation  team  began 
their  investigation  work  on  Monday,  April  26.   OSHA  inspectors  were  escorted 
to  the  accident  site  on  Monday  afternoon  and  by  Wednesday  morning  all  Forest 
Service  investigation  team  documents  were  collected  in  one  place  and  made 
available  to  OSHA  Inspectors.   See  Forest  Service  Response  to  OSHA  Notice 
dated  July  21,  1993.  page  28. 

According  to  Mr.  O'Connor's  statement,  he  was  informed  by  OSHA  on  the  same  day 
he  spoke  to  Banegas  (April  23,  1993)  that  OSHA  inspectors  were  refused  access 
to  records  and  witnesses.   However,  the  record  clearly  shows  that  OSHA  did  not 
become  involved  until  April  26,  1993. 

To  the  best  of  our  knowledge,  no  Forest  Service  officials  instructed  other 
Forest  Service  personnel  to  not  talk  with  OSHA  investigators.   In  fact.  Forest 
Service  officials  repeatedly  suggested  to  OSHA  investigators  that  they  should 
talk  to  members  of  the  Fire  Management  Team  in  addition  to  the  fire  crew 
members  directly  involved  in  the  Incident. 

Included  in  Mr.  O'Connor's  statement  is  a  list  of  14  Items  that  allege  what 
the  Forest  Service  failed  to  do  according  to  OSHA.   The  Forest  Service  was 
Issued  13  notices  of  unsafe  or  unhealthful  working  conditions  by  OSHA  on 
June  29,  1993.   The  16  items  In  Mr.  O'Connor's  statement  do  not  directly 
relate  to  the  official  OSHA  documents  received  by  the  Forest  Service.   We  have 
agreed  to  abate  5  of  the  13  notices  and  have  requested  further  discussion  with 
OSHA  officials  on  the  remaining  8  notices. 

Forest  Service  Response  to  Statement  by  John  N.  Sturdlvanc 

The  four  items  in  Mr.  Sturdivant's  statement  before  the  Subcommittee  are  each 
thoroughly  addressed  in  the  Forest  Service  Response  to  OSHA  Notice  dated 
July  21,  1993,  or  the  Accident  Investigation  Report. 

1.  Training  and  personal  protective  equipment  and  respirators  are  discussed  on 
pages  21,  31,  and  39. 

2.  The  fire  shelter  deployment  is  discussed  in  the  Accident  Investigation 
Report,  Tab  F. 

3.  Forest  Service  cooperation  with  OSHA  is  on  page  28. 

4.  The  Santa  Fe  National  Forest  injury  and  illness  records  are  discussed  on 
page  37. 
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Other  allegations  tn  Mr.  Sturdlvanfs  statement  that  came  to  his  attention 
from  other  sources  have  alrendy  been  addressed.   However,  all  Forest  Service 
personnel  are  trained  to  think  and  stress  "Safety  First"  In  the  conduct  of 
Agency  work.   This  applies  to  field-going  workers  and  top  management. 

Forest  Service  Response  to  Statement  by  Mr.  Charles  A.  Casey 

Mr.  Charles  A.  Casey  was  the  Southwestern  Region's  Safety  and  Health  Manager 
from  October  6,  1991.  until  he  announced  retirement  on  July  13,  1993.   He 
transferred  to  Albuquerque,  New  Mexico,  from  our  Alaska  Region,  where  he  held 
a  Forest-level  position  as  Aviation  and  Safety  Officer.   Mr.  Casey  sent  the 
Subcommittee  a  three-page,  seven-paragraph,  undated  letter.   The  Forest 
Service  first  learned  of  this  letter  when  asked  by  a  reporter  for  the  New 
Mexican  newspaper  In  Santa  Fe  to  respond  to  allegations  made  by  Mr.  Casey. 
The  story  that  appeared  on  October  6,  1993,  headlined  "Fire  victim's  friends 
call  Forest  Service  cruel"  Is  enclosed  as  Attachment  "D" . 

Paragraph  No.  1.   The  Forest  Service  Investigation  was  conducted  In 
compliance  with  existing  Federal  law.   We  have  always  stressed  that  the  safety 
of  our  employees  Is  our  number  one  priority.   Larry  Henson,  Regional  Forester 
for  the  Southwestern  Region,  has  In  fact  stepped  up  the  emphasis  on  safety  in 
the  last  year. 

Paragraph  No.  2.   The  Regional  Forester  appointed  Mr.  Arvln  L.  White  as 
the  Forest  Service  Chief  Investigator.   Mr.  White  has  Investigated  12  major 
accidents  over  the  last  21  years;  8  as  Chief  Investigator.   He  has  been 
selected  by  my  office  three  times  to  be  an  accident  Investigator.   Mr.  White 
graduated  from  the  University  of  California  Safety  and  Systems  Management 
training  on  accident  Investigations  In  1986.   He  has  Instructed  at  Forest 
Service  accident  Investigation  training.   He  and  the  11  other  members  of  the 
accident  Investigation  team  were  well  qualified  for  the  positions  they  held 
and  the  duties  assigned  to  them.   My  office  has  reviewed  the  accident 
invest} gatlon  report  dated  June  19,  1993,  and  It  Is  very  thorough  and  complete 
In  documenting  the  facts  surrounding  the  accident.   The  Forest  Service 
cooperated  completely  with  the  Albuquerque  Area  Director  of  OSHA  In  providing 
available  Information  In  a  timely  manner.   More  detail  is  documented  In  the 
Regional  Forester's  67-page  response  dated  July  21,  1993,  to  the  OSHA  Notice 
issued  June  29,  1993. 

Paragraph  No.  3.   Mr.  Casey  states  he  was  the  Regional  Safety  and  Health 
Manager  at  the  time  of  the  accident,  and  that  the  Investigation  should  have 
been  done  under  his  direction.   Policy  and  direction  are  held  by  Forest 
Service  line  officers.   The  Regional  Forester  decides  the  best  way  In  which 
the  facts  of  an  accident,  such  as  what  happened  on  April  22,  1993,  will  be 
Investigated.   The  Regional  Forester  did  that. 

Mr.  Casey  was  present  In  the  Southwestern  Regional  Office  the  evening  of 
April  22,  1993,  when  the  accident  Investigation  team  was  formed.   He 
recognized  that  his  physical  disability  would  preclude  him  from  being  a  member 
of  the  Investigation  team  that  could  go  to  the  accident  site  for  the  purpose 
of  an  accident  Investigation,   Mr.  Casey  participated  in  the  decision  that 
John  Fehr,  Forest  Engineer  and  Forest  Safety  Officer,  Cibola  National  Forest, 
would  represent  the  "safety"  Interests  on  the  accident  investigation  team. 

Mr.  Casey  called  Arvln  White,  Chief  Investigator,  that  evening  and  said  words 
to  the  effect  that  "you  don't  want  someone  In  a  wheelchair  as  a  member  of  your 

accident  investigation  team.   Neither  the  Regional  Forester  nor  his  Deputy 
Regional  Foresters  were  ever  advised  that  the  accident  investigation 
report... was  not  representative  of  the  facts  and  further  was  not  worth  the 
paper  it  was  written  on." 

Mr.  Casey  also  states  that  the  OSHA  Investigation  "...does  not  omit  the  facts 
of  the  Interviews."   The  Albuquerque  Area  Office  of  OSHA  has  not  issued  a 
report  as  authorized  by  E.O.  No,  12196  dated  February  26,  1980.   They  merely 
issued  a  Notice  of  Unsafe  or  Unhealthful  Working  Conditions  dated  June  29, 
1993.   The  Regional  Forester,  Deputy  Regional  Forester,  and  our  USDA  attorney, 
have  visited  the  OSHA  Albuquerque  Area  Office  to  learn  what  information  they 
collected.   OSHA  provided  no  new  information  of  substance. 
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Mr.  Casey  goes  on  to  sny,  "...I  «as  systematically  removed  from  the  process." 
This  Is  not  true.   Mr.  Casey  «as  fully  Involved.   He  was  in  the  Regional 
Office  when  the  accident  Investigation  team  was  selected.   Although  he  was  not 
physically  able  to  participate  as  a  member  of  the  accident  Investigation  team, 
he  attended  a  meeting  on  Hny  6  with  OSHA  and  Forest  Service  investigators  to 
review  the  evidence  collected  to  date.   This  was  an  all-day  meeting  and 
Mr.  Casey  stayed  until  about  2  p.m.   He  made  no  comments  that  reflected 
concerns  as  expressed  In  his  letter  to  the  Subcommittee. 

Mr.  Casey  had  several  opportunities  to  express  his  concerns  with  the  Regional 
Forester,  Including  a  4-hour  informal  meeting  the  Regional  Forester  had  with 
OSJIA  on  July  12,  1993.   Mr.  Casey  left  this  meeting  after  about  1-1/2  hours 
and  the  next  day  he  filed  for  extended  sick  leave  and  retirement. 

Paragraph  No.  A.   The  Forest  Service  does  not  hold  "...OSHA  In  contempt." 
Ue  would  like  to  work  with  OSHA  and  have  them  cooperate  with  us  to  improve 
Forest  Service  safety  and  hpalth.   OSHA  representatives  have  taken  an 
adversarial  position  with  our  Southwestern  Region.   This  has  been  counter 
productive  to  both  agencies'  goals.   USDA  Office  of  General  Counsel  attorneys 
have  provided  advice  and  assistance  to  the  Southwestern  Region  and  we  have  met 
all  legal  requirements.   The  Regional  Forester  has  documented  many  times  his 
priority  that  we  provide  a  safe  and  healthful  place  for  our  people  to  work  as 
we  carry  out  our  mission,  as  directed  by  the  Congress  through  Federal  law,  the 
President's  Executive  Orders,  and  the  Code  of  Federal  Regulations. 

Paragraph  No.  5.   Mr.  Casey  discussed  the  results  of  a  questionnaire  he 
compiled.   We  have  not  found  any  documentation  in  Forest  Service  files  on  how 
this  survey  was  done,  nor  who  was  asked  to  respond.   As  stated,  Mr.  Casey  left 
thp  Forest  Service  on  July  13,  1993.   The  Southwestern  Region's  Director  of 
Human  Resources  dlscussod  this  matter  in  her  enclosed  letter  to  Deputy 
Regional  Forester  Louis  Volk  dated  October  15,  1993  (Attachment  E) . 

Paragraph  No.  6.   Ue  refute  Mr.  Casey's  statement  that  the  Forest  Service 
temporary  employees  "...  are  treated  like  second  class  citizens,  often 
referred  to  as  pieces  of  meat."   This  Is  not  true.   It  Is  unfortunate  that  a 
retired  Forest  Service  Safety  and  Health  Manager  felt  he  must  write  such  an 
Inflammatory  statement.   If  he  heard  these  comments,  he  should  have  made  us 

aware  of  them  Immediately.   Our  program  of  employing  members  of  Southwestern 
Pueblos  is  recognized  nationally.   We  treat  all  people  with  respect  and 
dignity  and  demand  it  from  employees. 

Paragraph  No.  7.   Most  of  this  paragraph  contains  Mr.  Casey's  personal 
opinions.   He  Is  entitled  to  them.   However,  the  investigation  report  does  not 
support  what  he  says.   He  has  distorted  the  facts  for  the  Subcommittee 
regarding  the  subject  accident  investigation.   Much  of  the  work  that  Forest 
Service  employees  do  for  the  benefit  of  the  American  people  can  be  dangerous, 
and  certainly  wlldland  fire  management  is  one  of  them.   The  same  applies  to 
fighting  structural  fires  and  police  work.   The  Forest  Service  manages  191 
million  acres  of  national  forest  lands.   The  nearly  40,000  dedicated  public 
servants  who  conduct  this  work  are  taught  to  think  and  act  "Safety  First." 

Paragraph  No.  8.   Contrary  to  what  Mr.  Casey  says,  the  Forest  Service  does 
have  a  management  accountability  process.   We  consider  safety  and  health 
objectives  (we  call  them  "targets")  in  rating  Regional  Foresters' 
performance.   Regional  Foresters  do  the  same  in  rating  Forest  Supervisors. 
Accident  prevention  and  numbers  of  accidents  are  considered  In  performance 
evaluations  and  performance  ratings.   Please  refer  to  Judy  Hudson's  letter  of 
October  15,  1993,  (Attachment  E) . 
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October  15,  1993 


The  Honorable  Howard  Metzenbaum 
140  Russell  Senate  Office  Building 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Senator  Metzenbaum: 

Per  your  request,  below  please  find  the  answers  to  your  questions 
sent  to  me  on  October  6th.  I  would  like  to  take  this  opportunity 
to  thank  you  again  for  holding  the  October  5th  Occupational 
Safety  and  Health  Act  Reform  hearing-  As  you  heard  from  all  the 
witnesses,  it  is  crucial  that  we  reform  the  OSHAct  and  include 
those  workers  whose  safety  and  health  are  not  currently  being 
sufficiently  regulated. 

1.  Can  you  tell  ne  what  OSIIA  night  have  done  to  protect  the 
flight  attendants? 

Presently,  when  a  flight  attendant  becomes  ill  or  is  injured  on 
an  aircraft,  she  or  he  can  notify  the  pilot  and  the  union. 
Together,  they  can  then  contact  the  airline  management  and  the 
Federal  Aviation  Administration.  Usually,  nothing  happens  beyond 
that  notification. 

Yet,  if  flight  attendants  were  covered  by  OSHA,  when  a  flight 
attendant  becomes  ill  or  is  injured  on  an  aircraft,  she  or  he 
would  have  the  right  to  file  a  complaint  with  OSHA  over  the  job 
hazard.  OSHA  would  then  inspect  the  problem  and  if  a  violation 
was  found,  OSHA  would  issue  citations  and  penalties  against  the 
employer.  In  our  case,  the  large  number  of  complaints  at  our 
carrier  would  probably  have  prompted  a  quick  response  from  OSHA 
and  we  would  have  seen  a  satisfactory  approach  to  this  problem 
and  possibly  a  resolution  by  now. 

As  it  stands,  it  has  now  been  over  four  years  and  not  only  has 
the  problem  not  been  solved  but  the  FAA  has  not  made  a  serious 
attempt  to  figure  out  the  cause. 

In  addition,  with  OSHA  coverage,  flight  attendants  would  have 
health  and  safety  standards  and  employers  would  be  required  to 
keep  a  log  of  work-related  injuries  and  illnesses  (and  workers 
would  have  access  to  that  log)  .  We  would  have  the  right  to 
participate  on  joint  labor-management  safety  and  health 
committees  and  would  receive  better  training.  All  these  changes 
would  greatly  improve  the  safety  and  health  of  flight 
attendants. 

2)  nnve  flight  attendants  on  other  airlines  had  similar  health 
problems? 

Yes.  This  is  a  problem  at  all  carriers.  It  is  also  not  just  an 
air  quality  problem  but  a  much  larger  safety  and  health  problem 
throughout  the  industry. 

For  example,  in  preparing  for  this  hearing,  I  was  told  about  an 
incident  in  June  of  1990,  at  a  major  carrier.  A  Boeing  727 
aircraft,  with  22  passengers  and  four  flight  attendants,  was 
traveling  from  Columbus,  Ohio  to  New  York's  LaGuardia  Airport. 
Shortly  after  departure,  passengers  and  flight  attendants  began 
experiencing  health  problems.  As  one  flight  attendant  reported, 
she  went  into  the  lavatory  because  she  was  nauseated.   When  she 
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came  out  of  the  lavatory,  her  flying  partner  was  unconscious  In 
the  first  row  of  first  class.  As  she  sat  in  the  seat  next  to  her 
to  assist,  she  too  became  unconscious.  Only  one  flight  attendant 
was  capable  of  performing  crucial  safety  responsibilities.  All 
the  crew  members  were  taken  to  the  hospital  by  ambulance.  Even 
now  little  is  known  about -the  possible  exposure  that  may  have 
caused  this  reaction  since  the  FAA  admitted  that  it  was  not 
equipped  to  do  on-board  testing. 

As  I  have  said,  the  need  for  OSHA  coverage  for  flight  attendants 
is  not  just  because  of  poor  air  quality.  Deanne  Clarke  mentioned 
other  examples  of  safety  and  health  problems  in  her  testimony. 
Flight  attendants  are  being  injured  and  sickened  every  day  by 
poorly  desiqned  carts,  in-flight  radiation,  viral  and  bacterial 
illnesses,  lengthy  duty  days,  cabin  pressurizatlon,  noise,  etc. 
The  fact  that  we  are  ill  and  that  the  FAA  has  not  acted  on  these 
illnesses  has  made  it  crucial  for  flight  attendants  to  get  OSHA 
coverage.  This  is  why  the  Coalition  of  Flight  Attendant  Unions, 
which  represents  70,000  flight  attendants  at  five  unions,  Is 
fighting  for  inclusion  under  this  Act. 

3)  Have  you  or  other  union  officials  sought  help  from  OSHA  or 
FAA? 

Early  on,  as  flight  attendants  were  getting  sick,  I  and  other 
AFA  members  in  Seattle  asked  OSHA  for  help.  We  "^re  told  that 
OSHA  would  like  to  help  us  but  was  unable  to  since  the  FAA  had 
assumed  jurisdiction  over  flight  attendants'  safety  and  health 
in  1975. 

The  Association  of  Flight  Attendants,  then  ^o'^'^ally  ""^^^^^^l^^ 
iealth  Hazard  Evaluation  from  NIOSH  in  April  1990  °nthe  problems 
at  my  carrier.  AFA  sent  a  total  of  nine  letters  to  NIOSH  about 
?hir%roblem  from  April  1990  to  October  1991.  The  union 
formally  requested  the  National  Transportation  Safety  Board  to 
conduct  an  investigation  of  the  airline-s  air  quality  incidents. 

In  respect  to  the  Federal  Aviation  Administration,  in  November 
1989,  as  the  local  president,  I  began  sending  air  quality 
incident  and  illness  reports  to  the  FAA  Principal  Operations 
Inspector  (the  POI)  for  my  airline.  Flight  Attendants  continue 
to  send  the  company  incident  and  illness  reports. 

In  early  1990,  I  got  the  airline  to  agree  to  set  up  a  procedure 
whereby  it  would  send  all  of  its  ongoing  irregularity  reports  on 
cabin  air  quality  incidents  and  illnesses  directly  to  the  FAA. 
As  of  September  23,  1993,  AFA ' s  understanding  was  that  this 
procedure  was  still  in  effect.  Upon  inquiry  into  what  FAA  is 
doing  with  these  reports,  AFA  just  learned  that  the  FAA  asked 
the  airline  in  September  of  1991  not  to  send  any  more  of  these 
reports  to  them.  In  other  words,  the  FAA  has  not  paid  any 
attention  to  our  situation  for  two  years.  The  FAA  never  informed 
AFA  of  the  action,  and  the  company  which  stopped  sending  the 
reports  to  the  FAA,  did  not  tell  AFA  of  these  actions. 

In  addition,  the  Association  of  Flight  Attendants  has  made  many 
phone  calls  to  FAA  officials  and  wrote  to  the  FAA  nine  times 
about  the  cabin  air  quality  incidents  and  illnesses  at  my 
carrier.  These  letters  were  sent  between  January  1990  and  July 
1991.  One  of  these  letters  asked  the  FAA  to  institute  altitude 
restrictions  on  planes  with  air  quality  problems.  No  action  was 
taken  in  response  to  this  request. 

In  March  of  1990,  AFA  formally  requested  that  the  FAA  investigate 
the  airline's  cabin  air  quality  problems  and  require  immediate 
corrective  action  and  follow-up  inspections.  No  action  was 
taken.  In  May  of  1990,  the  AFA  filed  a  petition  for  rulemaking 
asking  the  FAA  to  adopt  OSHA's  health  and  safety  standards  and 
apply  them  to  crewmembers.   We  considered  this  petition  a  major 
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effort  to  force  the  FAA  to  take  our  occupational  safety  and 
health  problems  seriously  but  no  proposed  or  final  rule  was  ever 
released. 

We  have  seen  four  years  of  sick  flight  attendants  at  ray  carrier 
and  the  FAA  has  taken  no  significant  action. 

If  you  have  any  further  questions,  please  feel  free  to  contact 
jne.  Thank  you  again  for  all  your  support  in  improving  the  OSHAct 
and  including  flight  attendants  in  Section  4(B)(1). 


Sincerely, 
Tetry  Tityld/^ 


I. . ' "  ^  Cash,  Smith  &  Wages 

niq.mi^-aiionftl  Development  &  GovernmnnI  AHairs 

October  15,  1993 


The  Honorable  Howard  Metzenbaum 

Chairman 

Subcommittee  on  Labor 

608  Hart  Senate  Office  Building 

Washington,  D.C.  20510 

Re:  OSHA  Reform  Hearings  on  October  5,  1993 

Dear  Chairman  Metzenbaum: 

These  comments  are  submitted  for  the  record  on  behalf  of  the  21,  000 
flight  attendants  representedby  the  Association  of  Professional  Flight 
Attendants  (APFA)  at  American  Airlines.  The  Subcommittee  is  to  be 
commended  for  taking  up  the  vitally  important  issue  of  extending  OSHA 
jurisdiction  to  flight  attendants. 

It  is  important  to  point  out  that  the  nations'  70,000  flight 
attendants  currently  do  not  have  adequate  occupational  health  and 
safety  protections  from  any  federal  agency.  The  Federal  Aviation 
Administration  (FAA)  having  failed  to  ensure  adequate  health 
protections  and  standards  for  flight  attendants  should  relinquish  that 
responsibility  to  OSHA.  The  lack  of  resolve  by  the  FAA  to  address  flight 
attendant  complaints  has  been  evident  over  the  last  20  years .  It  is  time 
action  is  taken  to  correct  this  injustice. 

Problems  with  cabin  air  quality  demonstrate  the  inability  of  the 
FAA  to  meet  its  obligations.  The  National  Academy  of  Sciences'  report 
on  Airliner  Cabin  Environment  in  1986  made  eight  recommendations  to 
improve  cabin  air.  The  FAA  has  not  acted  on  one  of  them.  Only  one 
recommendation  has  been  implemented  —  the  dpmestic  smoking  ban  —  and 
that  was  by  congressional  legislative  action. 
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Cabin  temperature,  a  component  of  air  quality  evaluation,  is  so 
relevant  to  passenger  comfort,  it  is  not  an  issue  thought  to  need 
regulation.  Yet  an  ongoing  situation  at  American  Flagship/Eagle  brings 
the  issue  into  question.  An  incident  occurred  on  July  10,  1993  where  the 
cabin  temperature  exceeded  100  degrees  as  the  airplane  taxied  out  for 
take-off  .  The  SD-360  aircraft  had  no  air  conditioning  available  on  taxi 
while  the  passengers  and  crew  were  confined  in  the  sweltering  heat  for 
25  minutes  before  the  captain  returned  to  the  gate.  Passengers 
complained  of  nausea  from  the  extreme  heat.  After  complaining  about 
being  dizzy  and  having  a  hard  time  breathing,  the  only  flight  attendant 
on  board  fell  unconscious  .  Paramedics  were  called  to  meet  the  flight  at 
the  gate.  To  further  aggravate  the  situation,  beverages  were  not 
available  for  the  passengers.  No  drink  service  was  scheduled  for  the 
flight  and  this  aircraft  type  has  no  running  water  in  the  galley  or 
lavatory.  Hence,  no  beverage  was  available  for  passengers  to  take 
medication  or  for  the  flight  attendant  to  provide  a  damp  towel  if 
passengers  felt  faint. 

The  outcome  of  the  July  10  Incident  would  have  been  different  had 
OSHA  been  the  agency  with  jurisdiction.  OSHA  requires  drinking  water 
to  be  available  to  all  employees  which  in  this  case  may  have  prevented 
the  flight  attendant  from  falling  unconscious  .  Additionally,  OSHA  has 
inspectors  to  follow-up  on  complaints.  There  could  have  been  toxic 
emissions  from  the  malfunctioning  air  conditioning  system  on  the 
aircraft  that  could  have  compounded  the  effects  of  the  extreme  heat.  In 
contrast,  the  FAA  has  no  formal  system  for  filing  occupational  health 
or  safety  complaints  and  no  inspectors  to  investigate. 

APFA  joins  other  flight  attendant  unions  in  urging  the  passage  of 
OSHA  Reform  legislation,  S.575,  and  we  strongly  support  provision 
4(B) (1)  which  extends  OSHA  regulations  to  employees  not  currently 
covered  by  OSHA. 

Thank  you  for  the  opportunity  to  submit  these  comments.  Feel  free 
to  contact  me  at  703/548-0608  with  questions. 


Sincerely, 
Joan  B.  Wages 
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36  Drew  Avenue 

Highland  Falli,  N«w  York   10928 

April  23,  1991 

American  Federation  of  Government  Employees 

West  toliit  Local      ^ 

Building  635 

West  Point,  New  York   10996 

TO  VfHOH    IT  MAY  CONCERN  i 

I  am  a  former  Federal  employee  who  was  retired  on  dleablllty 
In  June,  19/9.   The  dlagnoele  was  COPD.   (CongeBtlve  Pulmonary 
Dleease) 

For  15  years  prior  to  the  time  of  my  retirement  In  1979,  I 
...rkod  for  Englno«r»  Plumbing  and  Heating  Dlwlalon  a«  "  Heating 

Equlpmfint  MfchonJLc.  I  wai  oxposod  to  tho  effoulB  of  onboBtoB  on 

a  daily  baala  throughout  my  time  In  the  Plumbing  &  Heating 
Division.   Much  of  the  work  assigned  to  me  consisted  of  repairing 
asbsBtos-coated  furnaces  and  pipes.   I  was  required  to  split  up, 
carry,  remove  and  replace  furnaces  and  pipes  which  were  covered 
In  asbestOB,  replaced  fireboxes  and  1000  galllon  water  tanks.   X 
was  also  required  to  clean  furnaces  and  In  general  expose  myself 
to  other  asbestos  debris  then  commonly  found  In  all  heating 
ducts,  tunnels  and  basements  at  West  Point.   OILen  the  air  wa» 
cloudy  with  agbestos  particles  and  other  debris.   Me  often  spilt 
the  furnace/pipe  coverings  with  our  bare  hands.   No  particular 
precautions  werei  ever  recommended  or  required. 

Because  of  progressive  difficulty  in  breathing  on  exertion 
and  Bhortness  o£  breath,  I  gradually  becamo  unable  to  continue  In 
that  position.   Disability  retirement  was  recommended  by  my 
personal  physician  and  West  Point  Hospital  doctors. 

The  difficulty  in  breathing  which  caused  my  disability 
retirement  has  increased.   I  am  not  able  to  do  any  manual  labor 
at  all  because  of  shortness  of  breath,  labored  breathing  and 
coughing  spasms.   The  quality  of  my  life  and  the  lifestyle  of  my 
family  has  been  seriously  affected  by  my  disability.   My  Income 
is  limited  to  my  retirement  annuity.   1  have  not  been  abl«  to  do 
any  gainful  work  since  my  retirement  from  west  Point. 

Please  provide  me  with  information  required  to  participate 
with  other  former  Federal  employees  who  are  similarly  dioabled  by 
the  effects  of  asbestos  in  the  workplace. 


nenpectfully  yourii 


A|lfred^J.   Treac 
SS#    126-20-4806 


Senator  Metzenbaum.  The  subcommittee  is  adjourned. 
[Whereupon,  at  4:15  p.m.,  the  subcommittee  was  adjourned.] 
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